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No. 10,629 

APPELLANT’S STATEMENT PURSUANT TO RULE 
17cn OP THE GENERAL RULES OF THIS COURT, 
OF THE QUESTIONS PRESENTED 

The questions are: 

1. Whether the appellees, who are officials of the Vet¬ 
erans Administration, acted without legal authority and in 
violation of express Congressional command, as stated in 
Section 5 of Public Law 346, and consequently without 
official cloak of authority, when they formulated the regu¬ 
lation requiring appellant, a private vocational school to 
submit cost data and then negotiate a tuition fee rate and 
a contract for training eligible veterans, when the said 
statute expressly directs payment by the Government of 
“the customary cost of tuition”. 

2. 'Whether the appellees acted illegally in prescribing 
June 22, 1944 as the date beyond which vocational schools 
have commenced to operate as a determining factor as to 
whether a school shall or shall not be paid its “customary 
cost of tuition”, as required by the Statute. 

3. Whether the appellees, under the guise of negotiating 
such tuition rate to be paid for veterans training, are 
acting contrary to Congressional command and thus ille¬ 
gally, in the light of Section 8 of Public Law 346, which 
proscribes interference or control by officers of the United 
States over said vocational or training institutions. 

4. Whether the United States District Court has juris¬ 
diction to determine the issues and make a declaratory 
judgment thereon, in view of the fact that the action is for 
a declaratory judgment concerning the appellees acts as 
individuals, acting beyond their prescribed powers and 
contrary to statutory direction. 







INDEX 


PAGE 


Statement Pursuant to Buie 17c II of the General 
Buies of this Court _ 1 

Jurisdictional Statement _ 3 

Statement of the Case_ 4 

Statement of Points _ 6 

Summary of Argument _ 7 

Argument_ 9 

Appendix I_ 24 

Citations: 

Stark v. Wickard, 321 U. S. 288, 309 _ 7 

Slocumb v. Gray, 82 Fed. Supp. 125, 126 _ 7, 11, 12 

Snauffer v. Stimson, 155 Fed. 2d 861_ 7 

Van Horn v. Hines, 122 Fed. 2d 207 _7, 12 


U. S. v. Heinrich, 12 Fed. 2d 938, Aff’d 16 Fed. 

2d 12 _ 10 

Tennessee Coal, Iron and Bailroad Co. v. Muscada, 
Local #123, 135 Fed. 2d 320, Aff’d 321 U. S. 

590, 64 S. Ct. 698 _ 10 

Gordon v. Bowles, W. S. App. D. C. 153, Fed. 2d 

614, Cert. Den. 328 U. S. 858; 66 S. Ct. 1350_ 10 

Dohler Metal Furniture Co. v. Warren, 76 U. S. 

App. D. C. 60, 129, Fed. 2d 43_ 11 

Philadelphia Co. v. Stimson, 223 U. S. 605, 622; 

32 S. Ct. 340 .... 12 

Larson v. Domestic and Foreign Commissions 

Corp., 337 U. S. 682, 689 _ 12 

Mine Safety Appliances Co. v. Forrestal, 326 


Wright v. Mountain Trust Co., 300 U. S. 440_ 14 

Opp Cotton Mills v. Administrator, 312 U. S. 126, 

61 S. Ct. 524 _ 15 

St. Louis Independent Co. v. Houston, 215 F. 553, 

132 C. C. A. 665 _ 15 

TJ. S. v. Bock Boyal Coop, Inc., 307 U. S. 533, 59 
S. Ct. 993 ___ 15 























INDEX (Continued) 


PAGE 


ii 


Addison v. Holly Fruit Products, Inc., 322 U. S. 

607 _ 16 

Carter v. Carter Coal Co., 298 U. S. 238, 294_ 19 

Panama Refining Co. v. Ryan, 293 U. S. 388, 429_ 22 

People v. Nebbia, 291 U. S. 502, 525 _ 22 

Connolly v. Union Sewer Pipe Co., 184 U. S. 540, 

560 _ 22 

Hamilton National Bank v. District of Columbia, 

U. S. App. Ct., 156 Fed. 2d 843 _ 22 


Statutes and Regulations: 

New Title 28, U. S. C. 1291, 1294 _ 3 

New Title 28 U. S. C. 2201 (formerly 28 U. S. C. 

400) .. 3, 10 

28 U. S. C. 41 Subd. 1, New Title 28 U. S. C. 1331, 

4332 3 10 

Sec. 4, Public Law 346 _4, 10, 13 

Sec. 11a, Public Law 346 _4, 13 

Sec. 5, Public Law 346- 1, 4, 10, 13 

Sec. 3b, Public Law 346 _ 4, 13 

Sec. 3c, Public Law 346 _4, 13 

Sec. 38, U. S. C. lla-2 and 705, Public Law 

346 . 7 ii 

38 U. ’ 7 

Sec. 8, Public Law 346_ 1, 6, 8 

Sec. 41, Subd. 1, Judicial Code_29-30 

16 Corp. Juris Sec. 215__ 10 

54 Stat. 1197_ 11 

48 Stat. 9_ 11 

Sec. 9, Public Law 346 _ 15 


Miscellaneous: 

Borchard on Declaratory Judgment, 2d Ed. p. 29, 


30 _ 10 

Rule 57, Fed. Rules of Civ. Proc.. 11 


Congressional Record, Vol. 90, 78th Cong., 2d 

Session, pages 4359-4623 _ 14, 17 

Sutherland Statutory Construction, Sec. 5001_ 14 

Debate, House Committee, 78th Cong., on H. R. 

3917 and S. 1767 _ 14, 17 

Dr. Marvin of George Washington University... 14 

Congressman Scrivener_ 14, 15 

Congressman Rankin, Chairman of the Com¬ 
mittee -14, 15 






























INDEX (Continued) in 

PAGE 

Deposition of H. V. Stirling_ 13, 15, 18 

Deposition of Frank P. Johnson-- 20 

Duvall, Declaratory Actions, American Bar Assoc. 
Journal May, 1948 - 10 

Points: 

Point I—The Court Has Jurisdiction- 9 

A. Jurisdiction lies for a declaratory 
judgment . 9 


B. The action is not barred by statute 11 

Point II—Appellees Acted Without Authority- 13 

Point III—Appellees Would by Economic Sanc¬ 
tions Effect Control and Supervision 
of Appellants Educational Institu¬ 
tion - 17 

A. Through restricted budgetary al¬ 

lowance and other economic pres¬ 
sure, appellants teaching and 
other educational activities would 
be completely dominated by the 
appellees _ 17 

B. Appellees would nullify the StateS 
comprehensive plan of regulation 

of educational institutions_ 18 

Point IV—There Is No Legal Power to Classify 
Schools By Date as a Right and 
Condition to Payment of Fees Di¬ 
rected to be Paid by Statute_ 21 

APPENDIX L 

Pertinent Sections of Public Law 346, as amended_ 24 

Veterans Administration Regulation Part 36, New Sec¬ 
tion 288 . 25-26 

Section lla-2, Title 38 U. S. C..27-28 

Section 705, Title 38 U. S. C.. 28 

Section 5001, Education Law, State of New York_ 28 

Regulations, Education Law State of New York._ 29 

Section 2201, New Title 28 U. S. C. 29 

Section 41, Subd. 1, Title 28 U. S. C.29-30 

Extracts from Congressional Debate, 78th Congress, 

2nd Session 1944, Congressional Record Vc 1 ume 
90- 30-32 



















3 


llttiteit States (ttmtrt of Appeals 

Fob the District of Columbia Circuit 


No. 10,629 

Metropolitan T rain ing Center, Inc., Appellant, 

vs. 

Carl R. Gray., Jr., Administrator of Veterans’ Affairs, 

et al., Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

The Court below had jurisdiction under New Title 28 
U. S. C. 2201 (formerly 28 U. S. C. 400) and 28 U. S. C. 
41 Subd. 1, New Title 28 U. S. C. 1331, 1332 by reason of 
the fact that this is an action for declaratory judgment 
and involves a claim for relief from acts which involve 
damages in excess of $3,000.00, is an action between citi¬ 
zens of different states, and involves interpretation of a 
federal law, namely Public Law 346. This Court has ap¬ 
pellate jurisdiction pursuant to New Title 28, U. S. C. 
1291,1294. 

The pleading showing the existence of the jurisdiction 
is the Complaint, paragraphs II, III, VI, X, XI, XII, and 
XIII. (Jt. App. pages 2a, 3a, 5a, 6a, 8a, 10a.) 
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STATEMENT OF THE CASE 

Plaintiff-appellant appeals from a judgment entered on 
January 16, 1950 upon an opinion of U. S. District Judge 
Mathew F. McGuire dismissing its complaint. (Jt. Ap¬ 
pendix page 20). Appellant is a corporation owning and 
operating a private trade school and licensed by the State 
of New York since November 6, 1946 to teach watch re¬ 
pairing and jewelry engraving. It is qualified and ap¬ 
proved to teach these vocations to veterans of World 
War II by virtue of Sec. 4 of Public Law 346 (hereinafter 
referred to as the Statute), and is an educational institu¬ 
tion under Sec. 11a thereof. 

Appellant’s uniform and customary charge for its course, 
as approved by the State Education Department of the 
State of New York, and printed and stated in its catalo¬ 
gues, does not exceed $500.00 for a full term course for 
the ordinary school year, as defined by the Veterans Ad¬ 
ministration. (Jt. Appendix 25, App. Ex.’s 8a, b, c.) 
More than a majority of its students are veterans eligible 
to receive training under the Statute. None of the courses 
given by appellant are correspondence or short term 
courses of less than thirty weeks’ duration. (Jt. App. 
page 26A). 

In substance, Sec. 5 of the Statute directs the Adminis¬ 
trator of Veterans’ Affairs to pay to educational or train¬ 
ing institutions “customary cost of tuition” and such labo¬ 
ratory and other similar fees as are customarily charged, 
but in no event to make such payment to any person in 
excess of $500.00 for an ordinary school year. 

Sections 3b and 3c of the Statute grant authority to 
the Administrator of Veterans’ Affairs to contract with 
approved institutions for training of eligible veterans in 
the case of short, intensive courses of less than thirty 
weeks, or correspondence courses, on the basis of deter¬ 
mining the cost of such courses on “a fair and reasonable” 
basis. 
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The Veterans Administration had been paying the ap¬ 
pellant the customary cost of tuition charged by the School 
for all students until June 30, 1948. (Jt. Appendix page 
47A. App’ts Ex. 3). On May 1948, appellee Gray, who 
is Administrator of Veterans’ Affairs, promulgated a 
regulation effective July 1, 1948 (App. Ex. I) under 
which a letter was sent to appellant, (appellant’s Exhibit 
14,) informing appellant, in effect, that monies will not 
be paid to it unless and until the school submits specified 
and detailed cost data to the Veterans Administration 
and negotiates and signs a contract for the payment of 
tuition fees to be fixed by local Veterans Administration 
authorities as * 1 fair and reasonable” pursuant to a for¬ 
mula prescribed by the regulation. 

The School brought the action now on appeal here to 
stay operation of the regulation, on the ground that it 
was formulated contrary to express statutory provision, 
and for a declaratory judgment declaring the acts of ap¬ 
pellees in issuing the regulation and the acts thereunder 
to be illegal, beyond their official capacities and contrary 
to the Statute. 

In lieu of pressing for a temporary injunction, a stipu¬ 
lation was made providing for certain conditions governing 
a determination as to payments of tuition to be made by 
the Veterans Administration during the pendency of the 
suit. These payments were less than customarily charged 
by the School to its other students to the extent of $1300 
to $1500 per month, (Jt. App. page 27). 

Trial of the action was had before Mr. Justice McGuire 
without a jury in the United States District Court at 
Washington, D. C. on January 11, 1949. On October 14, 
1949, the Court filed its opinion “granting defendants’ 
motion for summary judgment”. (Jt. App. page 13). 
Since the defendants had not moved for summary judg¬ 
ment in this action, an amended memorandum was filed 
by the Court on October 27, 1949. (Jt. App. page 15). 
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STATUTES AND REGULATIONS 

The pertinent portions of the statutes and regulations 
are set forth in Appendix I. 

STATEMENT OF POINTS 

1. The appellees acted contrary to Congressional man¬ 
date in restricting appellant’s right to be paid as a quali¬ 
fied and approved educational institution, as directed by 
the Statute. 

2. The appellees acts were arbitrary and capricious 
and in violation of law when they fixed different fees for 
the same services dependent on whether the school com¬ 
menced to operate prior or subsequent to June 22, 1944. 

3. Under guise of fixing tuition rates which the Statute 
had already fixed, appellees exercised supervision and con¬ 
trol over appellant and said educational institution, con¬ 
trary to Section 8 of Public Law 346. 

4. The legislative history of Public Law 346 clearly 
demonstrates legislative intent to require payment of fees 
to approved educational institutions for training veterans, 
not exceeding $500.00 per school year, without interference 
by federal officials and without interference with state 
institutions and state’s rights to control educational in¬ 
stitutions under its care. 

5. Appellant has a right of action to obtain a declara¬ 
tion of its rights, and, hence, is not properly barred from 
the courts as though it were seeking enforcement of a 
gratuity from the Veterans Administration. The action 
is against individuals, not against the sovereign, because 
they acted illegally, and an adjudication here would not 
be res judicata against the sovereign. 
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SUMMARY OF ARGUMENT 

1(a) The Statnte does not bar jurisdiction. 

The action is not barred by Sections 38 U. S. C. lla-2 
and 705, for at least two reasons. First, since it is the 
contention that the actions of the appellees are outside 
and in violation of, the Statute, the sections which with¬ 
hold court review of decisions made under the Statute, 
obviously may not apply. Stark v. Wickard, 321 TJ. S. 
288, 309. Second, appellant as a contracting third party 
seeks to protect established rights as distinguished from 
permissive gratuities. Sections lla-2 and 705 -of ’the 
Statute were enacted prior to the enactment of that pro¬ 
vision of the Statute under which appellants rights have 
accrued (38 U. S. C. 701f, P. L. 346). The obvious pur¬ 
pose of the sections which bar court review was to with¬ 
draw from the court’s jurisdiction final decisions of the 
Administrator affecting pensions and similar benefit pay¬ 
ments and eligibility therefor, all of which, by the statutory 
language, are permissive gratuities to the veteran. The 
statute under which appellant’s rights accrue establishes 
by mandatory language a right in the appellant to train 
veterans, and similarly provides for payment thereof to 
the school. The statute further directs that the authori¬ 
ties must accept those schools which have been certified 
as such by their respective states as qualified to train 
eligible veterans. The cases which have barred the courts 
to claimants by reason of these two sections of the statute 
rest on the theory of Congressional right to grant or 
withhold benefit payment gratuities as distinguished from 
established rights in third parties. Slocwrib v. Gray, 82 
Fed. Supp. 125,126; Snauffer v. Stimson, 155 Fed. 2d 861; 
Van Horn v. Hines, 122 Fed. 2d 207. 

The dispute here is not as to a veteran’s right to re¬ 
ceive gratuitous payment or training but rather as to the 
elimination of interference with the proper application of 
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payment therefor after he has received the same. U. S. 
v. Robinson, 103 Fed. 2d 713, 715. 

1(b) The Court has jurisdiction by reason of the na¬ 
ture of the action against the appellees, who acted with¬ 
out the cloak of authority. 

The acts of appellees in requiring the appellant to sub¬ 
mit cost data and negotiate a contract for tuition fees, 
in the face of specific mandatory language requiring pay¬ 
ment of the customary cost of tuition, were actions be¬ 
yond the statutory limitations, and their actions are to be 
considered individual and not sovereign. On the contrary, 
the appellees were doing acts which they were not em¬ 
powered to do but were doing forbidden and ultra vires 
acts. 

The action is not against the sovereign but is against the 
individuals. A declaratory judgment against the individ¬ 
uals would not be res adjudicata against the sovereign. 
Such judgment would not require it to release property or 
specific funds held by it, but appellant, if it has a claim 
for moneys due and owing against the sovereign, would 
have to proceed separately against it, proving services 
rendered and generally establishing its right to a judg¬ 
ment for moneys due and owing. 

2. The legislative history of the statute (Appendix I 
pp. 29-31) and the compliance with the statute by the Vet¬ 
erans Administration for three years before promulgation 
of the regulation (Jt. App. page 48) supports the mani¬ 
fest intent to require payment of similar charges for vet¬ 
erans training under $500 as therein prescribed, as paid 
by other students of an educational institution in order 
to avoid interference with the States’ administration of 
its education laws and the schools functioning thereunder. 
The acts of appellees run counter to legislative intent, as 
stated under Section 8 of the Statute. 
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3. In prescribing payment as directed by the Statute 
to schools established prior to a certain date and preventing 
the same payment to those established subsequent to that 
date, regardless of similarity of service rendered, the ap¬ 
pellees have acted arbitrarily and without authority, and* 
their attempts to so regulate must fall as an unauthorized 
and illegal act. 

4. Under the guise of negotiating a contract for pay¬ 
ment of tuition fees under the challenged regulation, the 
appellees arrogated to themselves power to change, limit, 
revise and otherwise control the curriculum, management 
and maintenance of the school, including hiring and firing 
of teachers, all of which runs counter to Section 8 of the 
Statute. 

ARGUMENT 
POINT I 

The Court Has Jurisdiction 

In essence, appellant’s position is that the appellees 
having acted without, and contrary to, the provisions of 
the Statute, it is entitled to relief by way of declaratory 
judgment to avoid consequential damages. In this con¬ 
nection, it contends: 

A. That jurisdiction lies under the Declaratory 
Judgment Act because a dispute is involved af¬ 
fecting established rights for which there is no 
other adequate remedy. 

B. The action is not barred by Statute or the nature 
of the action. 

A. Jurisdiction lies for a declaratory judgment. 

Appellant has sustained a loss in the approximate sum 
of $1,300.00 to $1,500.00 per month, aggregating in excess 
of $9,000.00 to December 31, 1948 as a result of appellees’ 
interference with payment as provided by Statute. (Jt. 
App. p. 27). The action concerns a controversy in excess 
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of $3,000.00 and arises under a law of the United States, 
i.e., Public Law 346, and is between citizens of different 
states. It therefore comes clearly within Title 28 U. S. C. 
Section 41,(1) New Title 28 U. S. C. 1331, 1332. 

Under New Title 28 Sec. 2201 U. S. C. and former 28 
U. S. C. 400, appellant properly sought relief by way of 
declaratory judgment. There is here presented an actual 
justiciable claim involving a tangible legal interest 
in the controversy by the party asserting it, and an issue 
ripe for adjudication and admitting of the determination 
of legal rights. DuvaU, Declaratory Actions (Amer. Bar 
Assn. Journal May 1948). It is here charged that the 
appellees, in acting without authority, have shed their offi¬ 
cial cloak and are so interfering with appellant’s rights 
to train eligible veterans as to cause damage to appellant 
and effect a denial to it of the rights it has under Sections 
4 and 5 of the Statute. It will be observed that by Sec¬ 
tion 4 of the Statute, appellant, as a qualified school, has 
the right to train eligible veterans and to receive payment 
therefor, as stated in Section 5 thereof. These are rights 
created by Statute and may not be legally interfered with. 
16 C. J. S. Sec. 215; 17. S. v. Heinrich, 12 Fed. 2d 938, 
aff’d 16 Fed. 2d 112. 

It has been made patently clear that the right of a 
school once qualified, as provided in Sec. 4 of the Statute, 
continues without any right on the part of the Adminis¬ 
trator of Veterans Affairs to remove such school from 
the list of qualified institutions. (App. I page 23) 

The judicial function may be properly exercised under 
these circumstances. Borchard on Declaratory Judgment, 
2d Ed., p. 29, 30; Tennessee Coal, Iron and Railroad Co. 
v. Muscada Local No. 123, 135 Fed. 2d 320 Aff’d 321 
U. S. 590; 64 S. Ct. 698; Gordon v. Bowles., 153 Fed. 2d 
614, Cert. Den. 328 U. S. 858; 66 S. Ct. 1350. Such a 
remedy is properly sought even in the face of the exist- 
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ence of another remedy. Rule 57, Fed. Rules of Civ. Proc.; 
Dohler Metal Furniture Co. v. Warren, 76 U. S. App. 
D. C. 60,129,129 Fed. 2d 43. 

B. The action is not barred by Statute. 

The learned Court below has held this action to be 
barred by virtue of 38 U. S. C. 11-2 and 705, being 54 
Stat. 1197 and 48 Stat. 9, and cites Slocumb v. Gray, 82 
Fed. Supp. 125 in support. It is respectfully urged here 
that error lies in this holding because neither of the 
cited sections or the case are here relevant. 

It is to be noted that the charge is that the appellees 
have acted without benefit of statutory right. While the 
Statute is explicit and mandatory that appellant shall be 
paid its customary cost of tuition, the appellees after com¬ 
pliance for several years (Jt. App. p. 47, Appellant’s Ex. 
3), have taken steps to interfere with and cause cessation 
of such payments. Appellant’s Ex. 1, 14. Jt. App. 62. 
Yet appellant has a right to such payment under the Stat¬ 
ute and is not in the position of a veteran who is seeking 
a benefit or a gratuity. Nor is appellant seeking a review 
of the decision of the Veterans Administrator on any ques¬ 
tion of law or fact under the Statute. On the contrary, 
it is here sought to adjudicate acts alleged to have been 
entirely outside of and foreign to any law under which 
the Administrator has a right to make decisions of law 
and fact. 

These two sections of the Statute cited by the Lower 
Court deal with decisions made by the Administrator 
under the so-called “G. I. Bill of Rights”, Public Law 346 
for pension benefits and payments therefor and claims 
arising under the Statute which are in the nature of 
gratuities conferred by a grateful Congress for military 
services rendered. It was intended by these sections to 
withdraw from the Court’s jurisdiction final decisions of 
the Administrator made under the Statute in relation to 
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such benefit payments or claims. Van Horne v. Hines, 
74 U. S. App. D. C. 214, 122 Fed. 2d 207. An illustrative 
example of this is the case of Slocumb v. Gray., supra, 
where a veteran’s application for flight training was de¬ 
nied by the Administrator. Under the Statute, the Ad¬ 
ministrator is empowered to determine as a question of 
fact whether the veteran’s application for flight training 
involved avocational or vocational objects. Obviously, if 
the veteran’s object was avocational, it was contrary to 
the purpose of the law, which is concerned only with vo¬ 
cational rehabilitation. This case points up the objects 
of the two cited sections, the purpose of which is to bar 
court review where the Administrator has exercised his 
prescribed discretion under the Statute and has denied 
benefits to a veteran after making a finding within the 
authority vested in him. 

However, there is no bar to seeking adjudication of 
rights against one, though a public official, who has arro¬ 
gated to himself non-existent powers and even perpetrated 
acts constituting a violation of rights amounting to a tort, 
as charged in the action at bar. U. S. v. Robinson, 103 
Fed. 2d, 713, 715; Philadelphia Co. v. Stimson, 223 U. S. 
605, 622 ; 32 S. Ct. 340. Where the officers’ powers are 
limited by Statute, his actions beyond such limitations are 
deemed individual and not sovereign. It is not claimed 
in our case that the actions of the appellees were an error 
in the exercise of valid powers, but it is charged that 
their actions were forbidden and ultra vires of their au¬ 
thority. It has been held that a suit against such claimed 
violations by an official is a suit against an individual and 
not against the sovereign. Larson v. Domestic and For¬ 
eign Commissions Corp., 337 U. S. 682,689. In short this 
action is for a declaration that the appellees’ acts are 
unauthorized. A declaratory judgment on this question 
would not be res judicata against the sovereign. It would 
not be a final disposition of sovereign property. A de¬ 
termination against the appellees would not, ipso facto, 
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require release of specific funds held by the sovereign as 
was the case in Mine Safety Appliances Co. v. For rested, 

326 U. S. 371. 

* * 

Should there be a declaration in the case at bar that 
the acts of appellees were beyond statutory limitations, it 
would not dispose of any claims which appellant may 
have against the sovereign, for appellant would then be 
required to establish that it rendered services, that vet¬ 
erans attended classes and many other incidental matters 
in order to successfully assert a claim against the sover¬ 
eign. 

POINT n 

Appellees Acted Without Authority 

Appellant is a qualified approved institution to train 
veterans within the purview of Sections 4 and 11a of 
Public Law 346. 

Section 5 of the Statute provides that “the Adminis¬ 
trator shall pay the educational or training institution 
. . . the customary cost of tuition . . .”. 

It contains no qualification except “that in no event 
shall such payment to any person exceed $500.00 for an 
ordinary school year. ’ ’ 

Only in the case of correspondence schools, Sec. 3c, and 
short intensive courses (3b) is the Administrator directed 
to enter into contracts with the school for such courses 
“if he finds that the agreed cost is reasonable and fair.” 

The language is clear, unambiguous and unequivocal. 
Until the promulgation of the challenged regulation, the 
appropriate authorities consistently complied with the Stat¬ 
ute. (Deposition of H. V. Stirling, Jt. App. p. 60). The 
terms “customary cost of tuition” and “reasonable and 
fair cost” were used by the framers of the law separately 
and for different purposes. The terms are not and have 
not been used interchangeably. Each phrase was used 
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with an intentionally contrasting purpose and object in 
drafting the law. 

The legislative history supports the draftsmanship. 
Statements made by Congressman Cunningham, who, with 
Congressman Allen were managers of the bill before the 
House which became Public Law 346, in the debate which 
1 resulted in passage, clearly indicate the Congressional 
1 intent that the Administrator shall pay the fees fixed by 
the schools under state education department control, just 
as the parents of the veterans would have done. (Ap¬ 
pendix I, page 30, Congressional Record, vol. 90, 78th 
Congress, 2nd Session, pages 4359-4623) 

Statements made by legislators in charge of the presen¬ 
tation of a bill to the legislative body and while leading 
the debate thereon are germane to a discussion of the 
legislative intent of the Statute. Sutherland Statutory 
Construction, Sec. 5001, Wright v. Mountain Trust Co., 
300 U. S. 440. Note may be taken, in addition to the 
aforementioned quotations from the Congressional debate, 
of a discussion between the Chairman of the Committee, 
Mr. Rankin, and a committee member, Mr. Scrivener, 
during the hearing before the House Committee on World 
War Veterans legislation, 78th Congress on HR 3917 and 
S 1767. Dr. Marvin of George Washington University 
testified in behalf of the colleges.. He was asked by Con¬ 
gressman Scrivener: 

“Doctor, then what do you think on page 12, line 8, 
where it refers to fees and tuition, where it says 
those shall be such as may be approved by the Ad¬ 
ministrator ?” 

Mr. Rankin, the chairman, stated: 

“That is not such a dangerous doctrine”. 

Whereupon, Mr. Congressman Scrivener pointed 
out: 

“It could be very dangerous. He may say if you 
put in certain things, he would not approve it. You 
have got your power of the Almighty Dollar star¬ 
ing you in the face.” 




15 


The chairman asked, ‘‘What about the customarv 
fee?” 

Mr. Scrivener: ‘ ‘ Sure’ ’. 

The chairman: “In other words, instead of setting 
the fees, the fees of the institution will be the same 
fees, I presume, charged to other students.” 

Mr. Scrivener: “Yes, to other students.” 

The appellees w T ould justify their acts by the right to 
promulgate regulations under Section 9 of the Statute, 
and under the general right to administer, as representa¬ 
tives of an executive agency, a law passed by Congress. 
However, Section 9 of the Statute authorizes the Admin¬ 
istrator to prescribe and promulgate rules “consistent 
with and subject to the provisions and limitations” of the 
title. Furthermore, it is settled law that an Administra¬ 
tor may not subvert the Statute which he purports to 
administer. He may not enlarge the powers granted or 
assume illegal powers thereunder and metamorphose them 
into a lawTul regulation by so labeling it. Opp Cotton 
MUls v. Administrator, 312 U. S. 126, 61 S. Ct. 524; St. 
Louis Independent Co. v. Houston, 215 F. 553, U. S. Court 
of Appeals, 8th Circuit, U. S. v. Rock Royal Coop. Inc., 
307 TJ. S. 533, 59 S. Ct. 993. There appears to be no 
dispute that from June 22, 1944 until September 30, 1947, 
when the Administrator released a telegram indicating 
his intent to change the law (Jt. App. p. 47), Section 5 
was administered in accordance with its text and ex¬ 
press provisions, that is, the school was paid the cus¬ 
tomary cost of tuition, not exceeding $500.00 for a full 
time course for an ordinary school year, and was not re¬ 
quired to negotiate and enter into a contract. 

The appellees’ attempt at superseding the Congressional 
power is highlighted by their attempt to justify their posi¬ 
tion on the “ unwritten law” (see testimony of H. V. Stir¬ 
ling, Jt. App. p. 60). His ineffectual effort to justify an 
untenable position further illuminates appellees’ assump¬ 
tion of non-existing power (Jt. App. pp. 56-63.) 
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The appellees would urge upon the Court at this time 
that after some years of experience they determined that 
a change was necessary. In fact, it appears the appellees 
assumed the power to effect an amendment of the Statute. 
It could hardly be seriously contended that they may prop¬ 
erly justify their position and warrant the extinction of 
the Statute upon the ground that experience discloses that 
the Statute should have been written differently. It has 
been held that the natural meaning of the words of a 
Statute may not be displaced by reference to difficulties 
in administration. The U. S. Supreme Court, in Addison 
v. Holly Hill Fruit Prod. Inc., 322 U. S. 607, 616, 617, has 
had occasion to state the law as it affects unauthorized 
powers assumed by a delegated agency in language which is 
particularly appropriate to the problems involved in the 
case at bar. The Court stated in that case: 

“The determination of the extent of authority given 
to a delegated agency by Congress is not left for the 
decision of him in whom authority is vested”. 

“But Congress did not prescribe or proscribe gener¬ 
ally and then give broad discretion for administra¬ 
tive relief # * *. Congress did otherwise. It dealt 
with exemptions in detail and with particularity, enu¬ 
merating not less than eleven exempted classes based 
on different industries, on different occupations with¬ 
in the same intustry # • In short, the adminis¬ 
tration was not left at large. * * * Exemptions made 
in such detail preclude their enlargement by impli¬ 
cation.” * # * 

“Legislation introducing a new system is at best em¬ 
pirical and not infrequently administration reveals 
gaps or inadequacies of one sort or another that may 
call for amendatory legislation. But it is no war¬ 
rant for extending a statute that experience may dis¬ 
close that it should have been made more compre¬ 
hensive. ‘The material meaning of words cannot be 
displaced by reference to difficulties in administra¬ 
tion. f ” 
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POINT III 

Appellees Would by Economic Sanctions Effect Control 

and Supervision of Appellant’s Educational Institution 

A. Through Restricted Budgetary Allowance and 
Other Economic Pressure, Appellant’s Teaching 
and Other Educational Activities Would be Com¬ 
pletely Dominated by the Appellees 

Notwithstanding that Section 8 of the Statute specifi¬ 
cally proscribes supervision or control over any State edu¬ 
cational agency by any department, agency or officer of 
the United States, and despite the care which the legisla¬ 
tors exercised when enacting this Statute to free State 
educational or training institutions from such interference, 
as is evident from the legislative history (Appendix I, 
pp. 29-31), the acts complained of here would accomplish 
the very thing concerning which Congress exerted meticu¬ 
lous care to avoid. 

It is not, as the lower Court erroneously stated it, a 
question of whether State approval constitutes an “open 
sesame” requiring the Administrator to pay without ques¬ 
tion tuition rates specifically or inferentially approved. 
The questions are rather, whether Congress intended to 
and did legislate, that the school shall be paid its cus¬ 
tomary cost of tuition up to $500, leaving to the State 
agency the responsibility of controlling the schools, and 
whether the appellees have power to override the Con¬ 
gressional mandate and then make their own rules. 

Under the challenged regulation and instructions issued 
by the appellees to local Veterans Administration man¬ 
agers, there is reposed in such local managers unfettered 
control and supervision over every educational and opera¬ 
tional phase of the conduct of the institution—indeed 
there has been reposed in the appellees and thereby to 
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local Veterans Administration officials the complete and 
untrammelled power of life and death over appellant’s 
institution and over any other institution within the ambit 
of this regulation. (H. V. Stirling’s deposition, Jt. App. 
p. 51) In view of the fact that the overwhelming por¬ 
tion of the student body of the school consists of eligible 
veterans, the position of the appellees that they propose 
merely to ascertain cost to be paid by veterans, and that 
1 they are not concerned with the operation of the school 
as it affects non-veterans, appears to be specious. The 
' right to determine and limit administration expenses, rent 
' and a veritable myriad of other items which enter into 
1 the factors of the educational procedures of the school 
and of all of the vital factors embraced within the oper¬ 
ational and educational features of the school, as it effects 
almost all of the student body, must necessarily be, to all 
intents and purposes, the complete control and supervision 
of the school. The conclusion becomes inevitable that the 
appellees, without authority, are attempting to accomplish 
by indirection what has been directly proscribed by Sec¬ 
tion 8 of the Statute. Their acts are “a violation of an 
express command of Congress”. Mine Safety Appliances 
Co. v. Forrestal, 326 U. S. 371. 

B. Appellees Would Nullify the State's Comprehen¬ 
sive Plan of Regulation of Educational Institu¬ 
tions. 

The attempt at broad control of educational institutions 
by the Federal officials would supersede the State’s regu¬ 
latory and control provisions. The State of New York, 
exercising its prerogative, has declared its policy of super¬ 
vision and control of educational institutions, it has 
enacted complete and comprehensive statutes for the com¬ 
plete and effective control over the vocational schools. It 
has enacted statutes and promulgated regulations which 
appear to the State’s authorities to be adequate and satis¬ 
factory for such control and supervision. 
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Federal authorities have no right to impinge upon the 
sovereign powers of the State, either directly or under 
the guise of economic requirements. It has been stated 
that in respect of all powers reserved to the States they 
are supreme—“as independent of the general government 
as that government within its sphere is independent of 
the States ”. Carter v. Carter Coal Co., 298 U. S. 238, 294. 

A private trade school must be licensed in the State of 
New York. Under the law of that State a license may 
not be issued by the Commissioner of Education to a 
private trade school unless the Commissioner has ap¬ 
proved the methods and content of advertising, the stand¬ 
ards and methods of instruction, the equipment and hous¬ 
ing provided, the qualifications of teachers and numerous 
other standards. The State Statute provides for the 
adoption of rules and regulations of rules and regulations 
pertaining to the enforcement of this law. It is further 
provided that a violation of any provision of this law 
constitutes a misdemeanor. (Appendix I, page ). 

Pursuant to the State Statute, the Commissioner of 
Education has promulgated regulations effecting private 
trade schools, under which it is specifically provided that 
rates of tuition shall be uniform in the school for all stu¬ 
dents in a given course and that all rates must be ap¬ 
proved by the Commissioner and prohibits collection of 
increases of rates without approval by the Commissioner. 
(Appendix I, page 27). 

By the challenged regulation the appellees would have 
the appellant submit to dual and conceivably inconsistent 
or mutually exclusive rules, regulations and controls. They 
would have appellant violate the statute and regulations 
of the State by charging varying fees to students receiv¬ 
ing the same instruction and courses. 

Although the State statute requires the State Commis¬ 
sioner of Education to fix tuition fees, nevertheless by 
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virtue of the challenged regulation, the State Commis¬ 
sioner’s rights would be superseded in this respect by the 
Administrator of Veterans’ Affairs. 

The appellees would impose upon appellant (by delet¬ 
ing or radically modifying certain vital expenditures from 
cost items submitted) the requirement to conform to ap¬ 
pellees’ standards, which conceivably could be inferior to 
those standards required and fixed by the State authori¬ 
ties. The school would find itself ground between the 
penalties for violation of the State requirements and the 
! appellees’ prescribed rules, which run counter thereto. It 
would be tom between the standards prescribed by State 
! law and those imposed by Federal officials. 

In short, the promulgation of the challenged regulation 
by the appellees effects to all practical intents and pur¬ 
poses a nullification of the pertinent State laws. 

The deposition taken herein of Frank P. Johnson, Chief 
of the Bureau of Industrial and Technical Education of 
the New York State Department of Education (Appellees’ 
Exhibit 1) in substance is that it is not the practice to 
1 enforce these laws where a contract with the Veterans 
Administration is concerned. This offers scant security 
1 to the appellant, or for that matter to any other educa¬ 
tional institution, whether it be located in the State of 
1 New York, or in any other State of the Union. 

The failure today of one official to enforce a valid and 
existing statute does not preclude enforcement tomorrow 
1 by his successor, for “ours is a government of laws and 
1 not of men.” The hazard of forfeiting its license for 
violation of relevant state laws imposed upon appellant 
by the appellees continues as long as the State laws are 
being violated. A State Commissioner of Education can¬ 
not presume to vitiate a valid existing Statute. His pas- 
1 sive position in the face of the violations cannot effect a 
revision or repeal of a statute enacted by the Legislature, 
or insure immunity by his successor. He cannot declare 



21 


as valid and legal what the Legislature has labelled to 
be a misdemeanor. 

The acts of the appellees, complained of here, run coun¬ 
ter to the Statute and in this respect are in violation of 
“an express command of Congress.” 

POINT IV 

There is no Legal Power to Classify Schools by Date as a 
Right and Condition to Payment of Fees Directed to 
be Paid by Statute 

An attempt has here been made to change the Statute 
by promulgating the challenged regulation and there pro¬ 
viding in substance that after July 1, 1948 contracts would 
be required after negotiations as to tuition where (a) 
the institution has been established subsequent to June 
22, 1944, and, (b) the institution although established 
prior to that date, has increased its charges to all students 
subsequent to that date to an amount which is deemed by 
the manager to be unreasonable for the services rendered. 
(Appellant’s Ex. I, Appendix I, page 25). 

This regulation provides in effect that a school estab¬ 
lished prior to June 22, 1944 rendering identical services 
as one established subsequent thereto, would be paid its 
customary cost of tuition while the latter would not. (H. 
V. Stirling’s deposition, Jt. App. pp. 53-54). Yet, the 
Statute is clear that all schools shall be so paid and does 
not draw any such contrasts or distinctions. In Section 5 
of the Statute it is evident that Congress was aware, 
during debate in enacting the Statute, that large numbers 
of new schools would be established upon the cessation of 
hostilities. The Congressional Record is replete with 
statements demonstrating this knowledge. (Appendix I, 
page 29-31). With this in mind, Congress provided for a 
uniform manner of compensation for all schools, new and 
old. This was in keeping with the Congressional intent 
that the Administrator of Veterans’ Affairs will pay for 
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the vocational rehabilitation of the veterans as their par¬ 
ents would, relying upon a customary cost of tuition estab¬ 
lished under the watchful eye of the respective States. 
(Appendix I, p. 30). 

There has here been an attempt to rewrite the Statute. 
There is, of course, no power in an administrative official 
to do so. Panama Refining Co. v. Ryan, 293 U. S. 388, 429. 

| Even were power reposed in the appellees, the challenged 
i regulation would have to fall. This is so because deter¬ 
mination of what shall be paid to the school depends on 
a date and thus a standard is set up which is unreason- 
I able, arbitrary and capricious, and has no real or substan- 
i tial relation to the object sought to be attained. People 
v. Nebbia, 291U. S. 502,525. 

Although the equal rights provisions are not found in 
the Fifth Amendment to the United States Constitution 
i so far as substantial due process is concerned, the prin¬ 
ciples which apply to the Fourteenth Amendment to the 
United States Constitution are applicable to the Fifth 
Amendment. Connolly v. Union Sewer Pipe Co., 184 U. S. 
540,560. 

It was stated by this Court in Hamilton National Bank, 
v. District of Columbia, 81 U. S. App. Ct. 201, 156 Fed. 
2d. 843: “While an interpretative administrative regu¬ 
lation consistent with the statute has great weight, one 
which ‘operates to create a rule out of harmony with the 
statute, is a mere nullity’. We do not think that an 
administrative officer can restrict a statutory term such as 
‘incorporated savings bank’ by a definition having no re¬ 
lation to savings deposits or accounts. He cannot elimi¬ 
nate, by administrative definition, from the statutory pro- 
i vision some institutions identical in all respects related 
to savings deposits with institutions included in his defini- 
i tion. His attempt to do so is invalid as not in harmony 
with the statute”. 
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CONCLUSION 

THE JUDGMENT SHOULD BE REVERSED AND 
A DECLARATORY JUDGMENT ORDERED AS 
PRAYED FOR. 

Respectfully submitted, 

Brower Brill & Gangel, 
Attorneys for Appellant, 
165 Broadway 
New York 6, New York 

Coleman Gangel, 

Joseph E. Brill, 

Of Counsel. 

James Perkins Parker, 

1010 Vermont Avenue, N. W. 

Washington 4, D. C., 

Local Counsel. 
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APPENDIX 1 

Pertinent sections of Public Law 346, as amended, pro¬ 
vides : 

“1. Any person who served in the active military or 
naval service on or after September 16, 1940, • • * shall 
be eligible for and entitled to receive education or train¬ 
ing under this part: • • • 

• • • • 

“3. (b) Any such eligible person may apply for a 

short, intensive postgraduate, or traning course of less 
than thirty weeks: Provided, That the Administrator 
shall have the authority to contract with approved institu¬ 
tions for such courses if he finds that the agreed cost of 
such courses is reasonable and fair: * * * 

* • • # 

“(c) Any such eligible person may apply for a course 
of instruction by correspondence without any subsistence 
allowance: Provided, That the Administrator shall have 
authority to contract with approved institutions for such 
courses if he finds that the agreed cost of such courses 
is reasonable and fair: * * * 

“4. From time to time the Administrator shall secure 
from the appropriate agency of each State a list of the 
educational and training institutions (including industrial 
establishments), within such jurisdiction, which are quali¬ 
fied and equipped to furnish education or training (includ¬ 
ing apprenticeship and refresher or retraining training), 
which institutions, together with such additional ones as 
may be recognized and approved by the Administrator, 
shall be deemed qualified and approved to furnish educa¬ 
tion or training to such persons as shall enroll under this 
part: • • • 

• • • • 

“5. The Administrator shall pay to the educational or 
training institution, for each person enrolled in full time 
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or part time course of education or training, the customary 
cost of tuition, and such laboratory, library, health, in¬ 
firmary, and other similar fees as are customarily charged, 
and may pay for books, supplies, equipment, and other 
necessary expenses, exclusive of board, lodging, other liv¬ 
ing expenses, and travel, as are generally required for 
the successful pursuit and completion of the course by 
other students in the institution: Provided, That in no 
event shall such payments, with respect to any person, 
exceed $500 for an ordinary school year . . . unless the 
veteran elects to have such customary charges paid in 
excess of such limitation, in which event there shall be 
charged against his period of eligibility the proportion of 

an ordinary school year which such excess bears to $500: 

• * • 

“8. No department, agency, or officer of the United 
States, in carrying out the provisions of this part, shall 
exercise any supervision or control, whatsoever, over any 
State educational agency, or State apprenticeship agency, 
or any educational or training institution: * • * 

“9. * * *. Consistent with and subject to the pro¬ 
visions and limitations set forth in this title, the Adminis¬ 
trator shall, from time to time, prescribe and promulgate 
such rules and regulations as may be necessary to carry 
out its purposes and provisions. 

“1. (a) As used in this part, the term “educational 

or training institutions” shall include * # * vocational 
schools.” 

Veterans’ Administration Regulation, Part 36, New 
Section 288 (Published in the Federal Register on 
May 19, 1948, Volume 13, No. 98), provides in part: 

Section 36.288 Determination when a contract is re¬ 
quired; Part VIII, Veterans Regulations 1 (a), as amended 
(Chapter 12, 38 U. S. C.), trainees. It will be necessary 
for a contract to be negotiated by the Veterans’ Adminis¬ 
tration before payments for tuition, fees, books, supplies, 
equipment and other necessary expenses are made to the 
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institution for the training of Part VIII trainees under 
the following circumstances: * • • 

(2) Effective July 1, 1948, contracts will be required 
when the customary charges do not exceed the rate of 
$500 for a full time course for an ordinary school year 
where a majority of the enrollment of the institution con¬ 
sists of veterans in training under Public Laws 16 and 
346, as amended, and where one of the following condi¬ 
tions prevails: 

The institution has been established subsequent to June 
22,1944. 

The institution, although established prior to June 22, 
1944, has increased its charges to all students subsequent 
to that date to an amount which, in the judgment of the 
manager, appears to be an unreasonable amount for the 
services rendered. In general, an increase of less than 
25% will not be considered unreasonable. However, if, 
in the judgment of the manager, an increase of less than 
25% in the case of any institution is considered to be un¬ 
reasonable, the manager may submit a full report of the 
facts to the Assistant Administrator for Vocational Re¬ 
habilitation and Education through the appropriate branch 
office and request a ruling as to whether or not a cost 
determination should be made. 

In the negotiation of contracts as required in this sub- 
paragraph, it will be necessary for the school to submit 
cost data. Agreed contract rates will not exceed rates de¬ 
termined by the Veterans ’ Administration to be fair and 
reasonable in accordance with the provisions of Section 
36.287. 

(3) Contracts will not be required when the customary 
charges of an institution do not exceed the rate of $500 
for a full time course for an ordinary school year provided 
any one of the following conditions prevails: 

(i) When the customary charges of an institution estab¬ 
lished prior to June 22, 1944, do not exceed the rate of 
$500 for a full time course for an ordinary school year 
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and the institution has not increased its charges subse¬ 
quent to June 22, 1944, to an amount which, in the judg¬ 
ment of the manager, appears to be unreasonable for the 
services rendered. 

(ii) Where the majority of the enrollment of the insti¬ 
tution consists of students not in training under Public 
Laws 16 and 346, as amended. 

(iii) Where an institution which was established prior 
to June 22, 1944 and has been in continuous operation 
since that date and has not increased its charges to stu¬ 
dents, veterans and non-veterans alike, to an amount in 
excess of the charges customarily made by the institution 
for the same or similar courses prior to June 22, 1944. 

(4) Payments of customary charges will be made to 
institutions within the provisions of subparagraphs (3) 
(i), (ii), and (iii), of this paragraph without require¬ 
ment of either a cost determination or a contract. In all 
such cases, the Training Facilities Section will notify the 
Finance Officer in writing of the customary charges that 
are authorized to be paid without a contract. 

(5) Each institution affected will be notified in writing 
of these provisions not less than 30 days prior to the 
date a contract is required. In any case in which a con¬ 
tract is required under Veterans’ Administration regula¬ 
tions for the education and training of veterans, no pay¬ 
ments whatsoever will be made to an institution until a 
written agreement or contract between the Veterans’ 
Administration and the institution has been completed. 

Title 38, U. S. C., Section lla-2 provides : 

Notwithstanding any other provisions of law, except 
as provided in section 445 of this title, as amended, and 
in section 817 of this title, the decisions of the Adminis¬ 
trator of Veterans’ Affairs on any question of law or fact 
concerning a claim for benefits or payments under any 
Act administered by the Veterans’ Administration shall 
be final and conclusive and no other official or any court 
of the United States shall have power or jurisdiction to 
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review any such decisions. Oct. 17, 1940, c. 893, Section 
11,54 Stat. 1197. 

Title 38, U. S. C., Section 705 is as follows: 

All decisions rendered by the Administrator of Veter¬ 
ans’ Affairs under provisions of sections 701-703, 704, 705, 
706, 707-715, 716-721 of this title and sections 30a, 485 of 
Title 5 or the regulations issued pursuant thereto, shall 
be final and conclusive on all questions of law and fact, 
and no other official or court of the United States shall 
have jurisdiction to review by mandamus or otherwise 
any such decision. Mar. 20, 1933, c. 3, Title I, Sec. 5, 48 
Stat. 9. 

Section 5001 of the Education Law of the State of 
New York, as applicable, provides: 

(1) “No private trade school shall be operated by any 
person * * # for the purpose of teaching' any trade, in¬ 
dustrial occupation * * * unless there is first secured from 
the State Board of Regents a license * * *. The Commis¬ 
sioner of Education may suspend or revoke any such li¬ 
cense at any time when in the judgment of said Commis¬ 
sioner such licensee is not complying with the provisions 
of the law or rules and regulations of the Board. A pri¬ 
vate trade school, as contemplated by this Section, shall 
be any plan or method used by such corporation • • * 
for giving instruction * # # in any trade * * * for a con¬ 
sideration • • *. No license shall be issued under the 
provisions of this Section until said Commissioner has ap¬ 
proved the methods and content of advertising, the stand¬ 
ards and the methods of instruction, the equipment and 
housing provided, the qualifications of teachers, the form 
and content of the student enrollment agreement or con¬ 
tract, the tuition to be paid and the method of collecting 
tuition. The Board of Regents may adopt reasonable rules 
and regulations relating to the enforcement of the pro¬ 
visions of this Section. 

(6) A violation of any provision of this Section shall 
constitute a misdemeanor.’’ 
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The pertinent provisions of the Regulations of the 
Commissioner of Education of the State of New 
York provide in part: 

Section 196, subdivision “2(h) ” provides: 

“The tuition rates and other charges shall be reason¬ 
able in relation to the costs of instruction and the general 
level of earnings in the trade or service field for which 
the course prepares. They shall be uniform in a school 
for all students in a given course.” 

Section 8a of the said regulations provides: 

“Tuition rates and charges must be approved by the 
Commissioner and no increases or decreases shall be made 
in such rates and charges or additional fees or charges 
collected unless approved by the Commissioner.” 

Section 9a provides: 

“The records and files of a trade school shall include: 

(7) Financial records in such form and kept in such 
manner as deemed necessary by the Commissioner to facili¬ 
tate the determination of proper tuition rates and charges, 
the quality of instruction given and the ability of the 
school to discharge its obligations to its students.” 

New Title 28, U. S. C., Section 2201, formerly Section 
400, provides in part: 

4 ‘ Sec. 2201. CREATION OF REMEDY 

In a case of actual controversy within its jurisdiction, 
except with respect to Federal taxes, any court of the 
United States, upon the filing of an appropriate pleading, 
may declare the rights and other legal relations of any 
interested party seeking such declaration, whether or not 
further relief is or could be sought. Any such declaration 
shall have the force and effect of a final judgment or decree 
and shall be reviewable as such.” 

Section 41(1) of the Judicial Code provides in part: 

SECTION 41. (Judicial Code, Section 24, amended). 
ORIGINAL JURISDICTION. The district courts shall 
have original jurisdiction as follows: 

(1) • * • First. Of all suits of a civil nature, at 
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common law or in equity, * * *, where the matter in con- 
' troversy exceeds, exclusive of interest and costs, the sum 
1 or value of $3,000, and (a) arises under the Constitution 
or laws of the United States, * # *. 

Extract from Congressional Debate on G. L Bill of 
Rights, 78th Congress, Second Session, 1944. All 
references are to Congressional Record, Volume 90, 
78th Congress, Second Session. 

1 Statement by Congressman Cunningham. 

MR. CUNNINGHAM. • * •. If you can show our 
committee a better wording which will protect States’ 
rights and give a minimum of Federal control, our com¬ 
mittee will accept it. * * * 

Page 4359 

Further statement by Congressman Cunningham. 

* * *. In explanation of that you will notice first 
that the Administrator “shall”. It is not “may”. It is 

1 “shall secure from the appropriate agency of each state, 
a list of all schools or institutions equipped to supply 
1 education or training within such jurisdiction”; and “they 
shall be deemed qualified to enroll eligible veterans.” 

Page 4360 

Statement of Congressman Abernethy of Mississippi, 
Committee Member. 

* * *. We have also guarded against the Federal Gov- 
1 ernment assuming any control or supervision whatsoever 

over State educational institutions or agencies. * * *. 
Furthermore, under this Bill, no Federal agency or bureau¬ 
crat will have the authority to dictate the selection of 
the school or course to be pursued. The veteran only is 
clothed with this privilege. * * *. In other words, he 
* may select, free of even the most infinitesimal dictation 
of any individual, a school of his choice. 

MR. CUNNINGHAM. Next, it not only permits but it 
directs the Veterans’ Administrator to call upon the 
proper State agencies of each of the forty-eight states to 
submit to him a list of the colleges, institutions and schools 



31 


in that State that they will approve or recommend that 
the veterans attend. The Administrator cannot take any 
off that list but he can add to it. 

Page 4439 

MR. CUNNINGHAM. Next, the Administrator of Vet¬ 
erans J Affairs will pay the bill just as the parents would 
pay it. The Administrator of Veterans’ Affairs has abso¬ 
lutely nothing to say about the courses of instruction that 
the institutions and colleges will offer. He will have no 
control over the administration of those schools, nothing 
to say about the faculty, the enrollment, the fees, or any¬ 
thing else. If the veteran wants to go to a school that 
is accepted, and he is in there, the power and the duty 
of the Administrator ends at that point except to pay the 
tuition up to $500 per year, $50 a month for subsistence 
and $25 a month additional if he has a dependent. 

Page 4440 

MR. ALLEN. Our committee bill is a real States’ 
rights bill with reference to education * * *. 

MR. ALLEN, (continuing) Our committee bill simply 
puts the responsibility not with an agency in Washington 
to be created, but puts the responsibility right down with 
the veteran and with his school. That is democracy in 
action. A few of the regulations which the Administrator 
could promulgate are in our bill. 

Page 4447 

MR. JEFFREY, Committee Member. If you can fix 
more definitely control of the educational system in the 
states than you do in the foregoing language * * * I am 

sure the committee will be glad to receive the suggestions. 

• • • 

Page 4458 

MR. CUNNINGHAM. Answering the inquiry of the 
gentleman from Michigan (Mr. Crawford), the Adminis¬ 
trator would be designated in the place of the parent or 
guardian and he would pay the tuition to the institution 
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or the college just as the parent would pay it at the time 
it is due to the school. 

Page 4546 

ME. REED. • • *. We must remember that during 
the present period of the War, as the gentleman states, 
not knowing how long it is going to last, many existing 
educational institutions that might be qualified to carry 
on this work are going bankrupt and will not exist when 
the War is over. New ones will have to be organized and 
set up to take care of the veterans. 

Page 4623 

MR. RANKIN. Yes, that is quite true. 

MR. DONDERO. Is it not also true, however, that if 
you permit the construction of new institutions you will 
just make it harder for the existing institutions to carry 
on? 

MR. RANKIN. I am not one of those men who believe 
that the world should be fossilized. If I did not think that 
we would make some progress after this War, I would 
look into the future with hopeless blindness. 

Page 4623 

MRS. ROGERS. Is it not true that some of the existing 
institutions will have to become perfectly enormous if they 
do not allow some additional ones to crop up? 

MR. RANKIN. Certainly. If someone establishes a 
new school, as they undoubtedly will, and the kind of 
school these young men want to go to, I am not willing 
to shut the door in their faces now in advance; probably 
ten years in advance. 


Page 4623 
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42 Filed Jun 29 1948 Harry M. Hull, Clerk 

DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT 
OF COLUMBIA 

METROPOLITAN TRAINING CENTER, INC. 

650 - 6th Avenue, New York, N. Y. 

Plaintiff 

- against - 

CARL R. GRAY, JR., Administrator of Veterans’ Affairs, 
H. V. STIRLING, Assistant Administrator of Vet¬ 
erans’ Affairs, A. H. MONK, Director of Training 
Facilities of the Veterans’ Administration, F. W. 
KELSEY, Assistant Administrator of Veterans’ Af¬ 
fairs, WILLIAM GILCHRIST, Director of Branch 
Office No. 2 of Veterans’ Administration, WILLIAM 
FREDERICKS, Director of Finance, Branch Office 
No. 2 of the Veterans’ Administration, RICHARD W. 
GREFE, Chief of Vocational Rehabilitation and Edu¬ 
cational Division, Branch No. 2 of Veterans’ Adminis¬ 
tration 

Defendants 

Declaratory Judgment and Injunction 
The plaintiff states, as follows: 

L 

This Court has jurisdiction of this action by virtue of 
Section 24 (1) of the Judicial Code (28 U. S. C., Sec. 41 (1) 
and Sec. 274 (d), 28 U. S. C., Sec. 400). 


H. 

The plaintiff is a corporation which was organized and 
is still existing and operating "under 'the laws of the 
State of New York, with its principal place of business 
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at 650 Sixth Avenue, in the Borough of Manhattan, City 
of New York. 

m. 

The defendant, Carl R. Gray, Jr. is a resident of the Dis¬ 
trict of Columbia and is the duly appointed Adminis¬ 
trator of Veterans’ Affairs and as such the func- 
43 tions of the Administration of the Servicemen’s Re¬ 
habilitation Act of 1944, as amended, hereinafter 
referred to as the statute, are administered under his 
direction and supervision. 

The defendant, H. V. Stirling, is a resident of the Dis¬ 
trict of Columbia and is the duly appointed Assistant 
Administrator of Veterans’ Affairs in charge of rehabili¬ 
tation and education of veterans, and as such the functions 
of the division for rehabilitation and education of veterans 
under the Servicemen’s Rehabilitation Act of 1944, as 
amended, are administered under his direction and super¬ 
vision. 

The defendant, A. H. Monk, is a resident of the District 
of Columbia and is the duly appointed director of train¬ 
ing facilities of the Veterans’ Administration, and as such 
the functions of training of veterans and the facilities for 
obtaining training for veterans are administered under his 
direction and supervision. 

The defendant, F. W. Kelsey, is a resident of the Dis¬ 
trict of Columbia and is the duly appointed Assistant Ad¬ 
ministrator of Veterans’ Affairs under whose direction 
and supervision the administration of veterans’ affairs 
under the statute, as it affects finances, are administered 
and supervised. 

The defendant, William Gilchrist, is a resident of the 
State of New York, and is the duly appointed director of 
Branch Office No. 2 of Veterans’ Administration, and as 
such the functions of the Administrator of Veterans’ Af¬ 
fairs, as it affects the area embraced under Branch Office 
No. 2, which embraces the City and County of New York, 
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are administered under his direction and supervision. 
44 The defendant, William Fredericks, is a resident 
of the State of New York and is the duly ap¬ 
pointed director of finance, as it affects the administration 
of Veterans’ Affairs in the area embraced within Branch 
Office No. 2 of the Veterans’ Administration, and as such 
the function of the Administrator of Veterans’ Affairs con¬ 
cerning finances within the area, including the City and 
County of New York, are administered under his direction 
and supervision. 

The defendant, Richard W. Grefe, is a resident of the 
State of New York, and is the duly appointed Chief of 
the Vocational Rehabilitation and Educational Division of 
the Veterans’ Administration, in charge of Branch No. 2, 
and as such, the functions of the administrator of veterans’ 
affairs in Branch No. 2, as it affects vocational rehabilita¬ 
tion and education are administered under his direction 
and supervision. 

IV. 

Plaintiff has since November 6, 1946 operated a voca¬ 
tional training school, where it teaches watch repairing 
and jewelry engraving. It has been duly licensed by the 
Department of Education of the State of New York to 
operate and conduct such vocational training institution 
since the date aforesaid and presently holds license No. 
421 issued by the State of New York, Department of Edu¬ 
cation, pursuant to Section 66A of the Education Laws of 
the said State. 

V. 

That by virtue of the said education laws of the State 
of New York and regulations promulgated thereunder by 
the Commissioner of Education of the said State, copy of 
which regulations are hereto annexed and marked exhibit 
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“B”, plaintiff’s training institution has been regu- 
45 larly supervised by the said State Education De¬ 
partment. 

VI. 

There are enrolled in plaintiff’s vocational school for 
full-time courses of education and training, five hundred 
forty-eight students. Thirty-two of the students are non¬ 
veterans, comprising twenty who are receiving training 
under the Rehabilitation Laws of the State of New York, 
by virtue of Section 1009 of the Education Law of the said 
State, under agreement with the State of New York De¬ 
partment of Education, whose tuition fees and fees for 
supplies are paid for by the said State. Five hundred six¬ 
teen enrolled students are veterans, entitled to receive edu¬ 
cation or training under the Servicemen’s Readjustment 
Act of 1944 (Public Law 346), as amended, (38 U. S. C. 
Sec. 701(f), Veterans’ Regulation No. la, Part VUI, here¬ 
inafter referred to as the statute. Plaintiff has agreed 
and obligated itself to furnish its training courses to all 
of the said students at its customary tuition fees and in 
accordance with the tuition fees approved and fixed by 
the Commissioner of Education of the State of New York 
as the proper reasonable and customary fees to be charged 
by the plaintiff for the courses taught to its students, (ex¬ 
hibit “ C ” hereto annexed). 

vn. 

That plaintiff’s customary tuition fees, for which it 
agreed to train the students enrolled, has been and still is, 
with respect to any one person, not in excess of $500.00 for 
an ordinary school year and provides for a course, other 
than a correspondence course, extending over a period in 
excess of thirty weeks. Apprentice-training on the job is 
not furnished by the plaintiff. 
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46 VIII. 

Plaintiff maintains and operates the said school as 
a training institution within the State of New York and is 
qualified and equipped to furnish education or training 
and is deemed qualified and approved to furnish education 
or training to such persons who are eligible and enrolled 
under the statute. 

IX. 

This action arises under the Constitution and laws of 
the United States and seeks: 

(a) The granting of injunctive relief to restrain the 
defendants, individually and in their official capacities, 
and each of them, their agents, deputies and assistants, and 
all persons acting or assuming to act under their direction 
from giving effect to Veterans’ Administration Regulation 
Part 36, new sections 36.287 to 36.290 inclusive, and pub¬ 
lished in the Federal Register on May 19, 1948, in Vol¬ 
ume 13, No. 98 thereof, which regulation by its terms be¬ 
comes effective July 1, 1948 and purports to have been 
promulgated pursuant to the law and authority of the 
above-mentioned statute. The said regulation shall here¬ 
after be referred to as “the regulation”. 

(b) To require the defendants and all those acting 
under their direction to make payments to the plaintiff for 
tuition fees for eligible enrolled veterans, which payments 
are and will become due and payable in accordance with the 
aforementioned statute. 

(c) An order adjudging and declaring the regulations 
invalid and of no legal force and effect, on the ground 
that the same are contrary to and in violation of the 
statute. 

X. 

The value of the rights which plaintiff in this suit seeks 
to protect is more specifically set forth hereafter, and the 
value of the property and the property rights and the ex- 



tent of the injury involved herein exceeds $3,000.00, ex¬ 
clusive of costs and interest. 

47 In connection with the establishment, maintenance 
and operation of its vocational training school, the 

plaintiff has invested a sum in excess of $82,000.00. It is 
obligated on a lease which expires July 31, 1958 for the 
space occupied by it at an annual rental of $29,000, in addi¬ 
tion to having other extensive and large financial obliga¬ 
tions which are secured by liens against the plaintiff’s 
equipment and which liens would be foreclosed in the 
event of plaintiff’s inability to meet the payments due 
thereunder. In addition thereto, plaintiff has valuable 
contractual relations with its students, and plaintiff is en¬ 
tirely able to carry out its obligations and receive the 
large sum of tuition fees payable thereunder. 

Due to the illegal, discriminatory, arbitrary, capricious 
and wrongful acts of defendants and threats thereof, as 
hereinafter more fully set forth, plaintiff will be prevented 
from carrying out its contracts with its students, and as a 
consequence thereof, suffer the loss of the profits to which 
it is entitled thereunder. Due to the defendants’ threats 
to withhold payments from the plaintiff unless plaintiff 
conforms to the illegal demands of the defendants, the 
plaintiff will have to cease training its students who are 
eligible therefor and enrolled under the statute. It is not 
possible for plaintiff to continue to operate its school with¬ 
out receiving prompt and regular payments of tuition 
fees for the veterans being trained by it, since plaintiff’s 
financial reserve does not permit of operations without the 
continuous receipt of payments for its services. Plaintiff 
will thus be obliged to close down its school unless the de¬ 
fendants are promptly required to withdraw their 
threat as contained in Exhibit “A”, hereto 

48 annexed, and to pay the plaintiff the tuition fees 
as prescribed in the aforementioned statute. In the 

event that plaintiff closes its school, almost its entire in¬ 
vestment would become lost to the plaintiff, its good will 
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impaired, and it will be unable to meet its outstanding 
financial obligations which it has assumed as part of the 
plan of operation of the school. The ultimate consequence 
would be financial destruction of the plaintiff corporation. 

XL 

That by virtue of Section 5 of Part VIIL of the statute, 
the Veterans ’ Administrator is required to pay the plain¬ 
tiff for each person enrolled in full or part time courses 
of training the customary tuition and such laboratory and 
other similar fees as are customarily charged subject to 
the provisos therein contained. The Administrator has 
heretofore been paying the plaintiff in accordance with 
the said statutory requirement. However, despite the 
provisions of the statute aforementioned, the plaintiff has 
received a letter, copy of which is hereto annexed and 
marked Exhibit “A”, which informs the plaintiff, in sub¬ 
stance, and which is in conformance with the provisions 
of the regulations, that continuance of payments for tui¬ 
tion will cease on July 1, 1948 unless the plaintiff signs a 
contract with the Veterans’ Administration so that it may 
fix the tuition fees, not as prescribed in the statute afore¬ 
mentioned, but in accordance with a formula devised by 
the Veterans’ Administration pursuant to the above men¬ 
tioned regulation purportedly promulgated pursuant to 
the aforesaid statute. 

xn. 

That the acts of the defendants and their agents are 
without authority in law whatsoever and the alleged 
49 regulation under which they purport to act is with¬ 
out authority of law, but is actually outside of and 
in defiance of the statute. More particularly, the said regu¬ 
lation violates and is outside of Sections 5 and 8 of Part 
VIII. of the statute in that it seeks to fix tuition fees con¬ 
trary to the statutory requirements and direction and is 
an unwarranted and unauthorized interference with the 



rights of the plaintiff as established by the State Depart¬ 
ment of Education of the State of New York. Further, 
the said acts of defendant are in violation of the Tenth 
and Fifth Amendments of the United States Constitution 
and are capricious, arbitrary and illegal. Defendants are 
thus about to deprive plaintiff unlawfully of its property 
without due process of law and in violation of the rights 
granted to it by the State of New York, Department of 
Education, under license No. 421, in that, among other 
things (a) they seek to deprive plaintiff of its customary 
tuition fees which are prescribed and authorized by the 
statute, as aforesaid, and as approved by the State of New 
York; (b) by depriving plaintiff of its just and proper 
payments for training servicemen unless and until plain¬ 
tiff agrees to submit to the negotiations demanded in the 
letter (Exhibit “A”) and to new and unauthorized fees. 
By refusing to make payment to plaintiff unless and until 
plaintiff submits to negotiations and contracts unauthor¬ 
ized by law, defendants by such financial pressure make 
imminent and necessary the closing of plaintiff^ 
50 school, resulting in the loss and destruction of plain¬ 
tiffs business and its substantial investment there¬ 
under. (c) They unlawfully seek to fix tuition fees with¬ 
out authority of law, which tuition fees are other than 
those authorized by the State of New York Department 
of Education, under whose jurisdiction and license plain¬ 
tiff operates, and would thus impose upon plaintiff the 
need to violate Section 66A of the Education Law of the 
State of New York, and Section 196, subdivisions 2h and 
8a, of the regulations of the New York State Department 
of Education. They would thereby jeopardize plaintiff’s 
state license to operate a vocational school and subject 
plaintiff to severe penalties, (d) They seek to unlaw¬ 
fully deprive plaintiff of its statutorily established right 
as a duly qualified and equipped institution to furnish 
training to eligible servicemen upon conditions and terms 
as authorized and prescribed by the statute. 
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xin. 

1 Plaintiff has no adminstrative remedy or adequate rem¬ 
edy at law and unless the relief prayed for herein is 
promptly granted, plaintiff will sustain immediate and 
irreparable loss and damage, plaintiff’s investment in its 
business will be largely destroyed, its good will impaired, 
and its said license jeopardized, and the plaintiff will 
thereby suffer great irreparable damage and continued 
loss and injury in its property rights. 

WHEREFORE, plaintiff prays: 

1. That pending a final determination of the cause, a 
preliminary injunction be issued against the defendants 
and against each of them, individually and in their official 

capacities, their agents, assistants, deputies and em- 
51 ployees and all persons acting or assuming to act 
under their directions:— 

(a) Directing them to withhold the effective date of 
the regulation above-mentioned. 

(b) Enjoining them from refusing to make payments 
to the plaintiff for tuition fees due and to become due and 
payable to plaintiff for training veterans under the statute 
above mentioned and in accordance with the provisions for 
payment of such training services as provided for in the 
statute. 

(c) Restraining them for requiring the plaintiff to 
enter into unauthorized contracts with the Veterans’ Ad¬ 
ministration for the training of veterans under threat of 
ceasing to make payments of earned tuition fees which 
are or may become due and payable to plaintiff for train¬ 
ing eligible veterans under the statute. 

2. That upon the final hearing of this case, this Court: 

(a) Make permanent the above-prayed for relief. 

(b) Adjudge and decree that the regulation above- 
mentioned, under which the defendants purport to act are 
unauthorized by any statute and are illegal and unenforc- 
ible. 
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3. That plaintiff have such other and further relief as 
to this Court shall seem just and proper in the premises. 

BROWER BRILL & GANGEL 
Attorneys for Plaintiff 
By: /s/ Coleman Gangel 

Office and P. 0. Address 
165 Broadway 
Borough of Manhattan 
City of New York 

Local Counsel: 

/s/ James Perkins Parker 
James Perkins Parker 
1317 F Street, N. W. 

Washington, D. C. 

• * • * 

53 Filed Aug 13 1948 Harry M. Hull, Clerk 

Answer of Defendants Carl R. Gray, Jr., Adminis¬ 
trator of Veterans Affairs, H. V. Stirling, Assistant 
Administrator of Veterans Affairs, A. H. Monk, Di¬ 
rector of Training Facilities of the Veterans Admin¬ 
istration, F. W. Kelsey, Assistant Administrator of 
Veterans Affairs 

Come now the defendants Carl R. Gray, Jr., Adminis¬ 
trator of Veterans Affairs, H. V. Stirling, Assistant Ad¬ 
ministrator of Veterans Affairs, A. H. Monk, Director of 
Training Facilities of the Veterans Administration, F. W. 
Kelsey, Assistant Administrator of Veterans Affairs, by 
their undersigned attorneys, and for answer to the com¬ 
plaint filed herein say: 


First Defense 

The complaint fails to state a claim upon which relief 
can be granted. 
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Second Defense 

The court is without jurisdiction of the subject of the 
action and without jurisdiction to grant the relief prayed 
for in the complaint. 

Third Defense 

L 

Defendants deny the allegations of paragraphs desig¬ 
nated I, IX, XII, and XIII of the complaint. 

II. 

Defendants admit the allegations of paragraphs desig¬ 
nated II and IV of the complaint. 

in. 

Defendants admit the allegations of the first four gram¬ 
matical paragraphs of paragraph designated HI of the 
complaint, but neither admit nor deny the remaining alle¬ 
gations of said paragraph IH for the reason that said alle¬ 
gations do not pertain to these defendants. 

IV. 

54 Defendants say that they are without knowledge 
or information sufficient to form a belief as to the 
truth of the allegations contained in paragraphs desig¬ 
nated V, VI, VII, VIII, and X of the complaint 

V. 

Defendants deny the allegations of paragraph designated 
XI of the complaint except that defendants admit that 
Exhibit “A”, attached to the complaint, is a true and cor¬ 
rect photostatic copy of a letter released to the plaintiff 
on May 28, 1948, by Richard W. Grefe, Chief, Vocational 
Rehabilitation and Education Division of the New York 
Regional Office of the Veterans Administration. 
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Defendants deny each and every allegation of the com¬ 
plaint not specifically admitted herein, and, having fully 
answered, pray that plaintiff take nothing by this suit. 

• * • • 

£6 Filed Oct 14 1949 Harry M. Hull, Clerk 

Memorandum Opinion 

The motions of the defendants for summary judgment 
are granted on the following grounds: 

(1) The Court is without jurisdiction, by statute and 
by the nature of the actions. By statute see 48 Stat. 9, 
38 U. S. C. A. § 705 and also Slocumb v. Gray, 82 F. Supp. 
125, 126, also 54 Stat. 1197, 38 U. S. C. A. § lla-2. By the 
nature of the actions because in essence what the plaintiffs 
seek is an exercise of the injunctive power of the court 
inhibiting the defendants from continuing to refuse to 
make payments for tuition fees arising out of the training 
of veterans under the statutory rehabilitation program, 
and a declaratory judgment to the effect that they are 
entitled to such, the net result being a decree which would 
compel the payment of public moneys out of the public 
treasury. (Complaint Par. IV (b) and Par. XIV 1-b) 
The suits therefore are actualiter suits against the United 
States and I so hold. 

Apart from that there is here no such invasion of right 
or illegal seizure of either their property or their chattels 
for which a possessory action could be maintained, so 
that the cases fall squarely within the doctrine reempha¬ 
sized in Mine Safety Appliance Company v. Forrestal, 326 
U. S. 371,90 L. ed. 140. 

The regulations challenged became effective July 1, 
1948 and were issued under the authority of Par. 9 Part 
VIII, Title 2 58 Stat. 284 which confers upon the Admin¬ 
istrator the power to issue such rules and regula- 
57 tions as may be necessary to carry out the purposes 
and provisions of the law, which I find they neither 
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negate, subvert, abridge or abrogate. Nor are they in 
any way arbitrary or unreasonable. Nor is there any con¬ 
stitutional question involved. A veteran has no vested 
right to educational benefits, so as a consequence neither 
have those to whom financial benefit might flow as a result 
of governmental largesse. Besides there is no question 
here of the deprivation of payment for services rendered 
but for those to be rendered in futuro. 

Nor does the approval of the plaintiffs’ enterprises or of 
their tuition rates by the educational authorities of their 
respective states in any way change the picture. Such 
approval is not an “Open Sesame” which requires the 
Administrator to pay without question a tuition rate 
which the state has either specifically or inferentially ap¬ 
proved. Neither is a refusal to make such payment by 
virtue of the regulations questioned an interference in 
the affairs of the respective states—which even if it were— 
the plaintiffs are devoid of right under the circumstances 
to challenge. 

Sec. 5 of Part VIII provides for the payment only of 
the customary rate of tuition and such other fees, sup¬ 
plies, etc. as are “customarily” charged and generally 
required for the successful completion of the course by 
other students in the school—all of the schools however 
are proprietary in character—and established after the law 
went into effect. The challenged regulations it appears 
apply only to those schools, and to others established 
previously which the Administrator found had raised their 
rates to an extent regarded as unreasonable. 

Nor do I find anything occult or esoteric in the mean¬ 
ing of such a term. Words are the symbology by means 
of which we express our meaning—and it is presumed 
that Congress knew what it was doing when it used it. 
It is axiomatic that “the popular or received import of 
words furnishes the general rule for the interpretation of 
public la^vs . . . Maillard et al v. Laurence, 16 Howard 
250, 261 (1853). This is a basic canon of statutory con- 
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struction and it follows that in the absence of ambiguity 
recourse to extrinsic means of construction is not to be 
resorted to. 

58 The determination as to whether or not the schools 
in question have such a customary rate devolves 

upon the Administrator and not upon state officials. 

It is the Administrator who is responsible for the ad¬ 
ministration of the law and no one else. “Customary” 
he determined meant rooted or grounded in experience— 
and an experience which he found the plaintiffs lack. I 
find no merit in their claims. Their motions therefore 
for summary judgment for the reasons stated will be 
denied and those of the respondents as indicated are 
granted. 

Counsel will prepare proper order. 

/s/ Matthew F. McGuire 
Judge 

October 14,1949 

* • • • 

59 Filed Oct 27 1949 Harry M. Hull, Clerk 

Amended Memorandum 

My memorandum opinion of October 14, 1949 in C. A. 
Nos. 2661-48 and 3182-48 is amended as follows: 

The first sentence will be stricken and the following sub¬ 
stituted: “The motion for summary judgment of plaintiff 
Peters in C. A. No. 3182-48 is denied and the complaints 
in both No. 2661-48 and No. 3182-48 are dismissed on the 
following grounds:” 

The last sentence on page 3, i. e. “Their motions there¬ 
fore for summary judgment for the reasons stated will 
be denied and those of the respondents as indicated are 
granted” will be stricken and the following substituted: 
“Both complaints therefore, for the reasons stated, will 
be dismissed”. 

/s/ Matthew F. McGuire 
Judge 

October 27, 1949 
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60 Filed Jan 16 1950 Harry M. Hull, Clerk 

Findings of Fact and Conclusions of Law 

The above-entitled action having come on for trial, with- 
'out a jury, the Court, having duly considered the plead¬ 
ings, the stipulations, the evidence and the briefs and argu¬ 
ments of counsel, being fully advised in the premises, 
hereby makes the following findings of fact and conclu¬ 
sions of law: 

Findings of Fact 

I 

1 The plaintiff is a proprietary vocational training school 
in the State of New York where it is incorporated and 
where, since November 6, 1946, when it came into exist¬ 
ence, it has been offering and giving courses in watch 
repairing and jewelry engraving; and it has been duly 
recognized and authorized by the Department of Educa¬ 
tion in the State of New York to afford training in the 
courses aforesaid. 

n 

At the time this action was instituted the enrollment of 
the plaintiff institution was made up predominantly of 
veterans of World War II eligible for education and 

61 training benefits provided by Title II of the Service¬ 
men’s Readjustment Act of 1944, Public Law 346, 

78th Congress, as amended (Part VIH, Veterans Regula¬ 
tion No. 1 (a), 38 U. S. C. A., ch. 12, p. 187 et seq, pocket 
| part), the allegation in the complaint being that the plain¬ 
tiff then had 548 students enrolled, all of whom were vet¬ 
erans except 32. 
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m 

For education or training provided prior to July 1,1948, 
the plaintiff institution was not required to enter into a 
contract and the Veterans Administration paid or caused 
to be paid to it for each eligible veteran enrolled therein 
tuition and other charges conforming to a rate or rates 
which the plaintiff institution claimed to be its customary 
charges, said rate or rates being the same as those ap¬ 
proved by the New York State Department of Education 
and said rate or rates not exceeding $500.00 for a full 
time course (25 hours per week) for an ordinary school 
year (34 weeks) as said terms, “full time course ’ 9 and 
“ordinary school year”, were defined in regulations pro¬ 
mulgated by the Administrator of Veterans Affairs. 

IV 

On May 19,1948, the Administrator of Veterans Affairs 
promulgated certain regulations (Title 38, Sections 36.287 
and 36.288,13 F. R. 2696 to 2698), to become effective July 
1, 1948; said regulations require that certain proprietary 
schools, including schools established subsequent to June 
22, 1944, the effective date of the Servicemen’s Readjust¬ 
ment Act, enter into contracts with the Veterans Admin¬ 
istration fixing tuition and other charges for educa- 
62 tion or training afforded veterans. The said regu¬ 
lations require that a contract be entered into with 
such institutions even though the total tuition charges do 
not exceed the rate of $500.00 for a full time course for 
an ordinary school year; they further provide for a de¬ 
termination of fair and reasonable compensation based 
on a formula which requires the submission of cost data 
by such institutions, the cost being taken into considera¬ 
tion in fixing the rate, as provided in said regulations, 
which also include a percentage allowance for profit. The 
promulgation of the aforementioned regulations was predi¬ 
cated on a determination by the Administrator of Veterans 
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Affairs that the proprietary schools covered by said regu¬ 
lations, including schools established after June 22, 1944, 
the effective date of the Servicemen’s Readjustment Act of 
1944, which have an enrollment consisting predominantly 
i of veterans, do not have a “customary cost of tuition” 
within the meaning of the Act. 

V 

By letter dated May 28, 1948, the Veterans Administra¬ 
tion notified the plaintiff of its determination that the 
aforesaid regulations were applicable to the plaintiff insti¬ 
tution and that a contract fixing tuition and other charges 
pursuant thereto would be required effective July 1, 1948. 

VI 

The plaintiff institution did not enter into a contract 
with the Veterans Administration and, immediately pre¬ 
ceding the date on which the aforesaid regulations were 
to become effective, it brought this action. 

VII 

During the pendency of this action the parties, by their 
attorneys, entered into and filed a stipulation providing for 
payment to the plaintiff institution of tuition and 
63 other charges for education or training furnished to 
eligible veterans subsequent to June 30, 1948, at 
rates determined by the application of the formula of the 
aforesaid regulations, said payments, however, to be made 
by the Veterans Administration and received by the plain¬ 
tiff without prejudice to the plaintiff’s right to receive, 
in lieu thereof, its claimed tuition and other charges for 
such education or training furnished subsequent to June 
30, 1948, should the challenged regulations ultimately be 
determined to be invalid. 
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Conclusions of Law 

I 

The action of the Administrator of Veterans Affairs in 
determining that the plaintiff institution, schools simi¬ 
larly situated, and certain other proprietary schools do 
not have a “customary cost of tuition,” within the mean¬ 
ing of the Servicemen’s Readjustment Act, and his promul¬ 
gation of the challenged regulations setting forth require¬ 
ments to be met by such schools, were pursuant to and 
in conformity with authority vested in him by the Act 
(Par 9, Part VIII, Veterans Regulation No. 1 (a), 38 
U. S. C. A., ch. 12, p. 189, pocket part). The aforesaid 
action by the Administrator, and the application of the 
regulations in question to the plaintiff institution were 
proper, and said regulations do not negate, subvert, 
abridge or abrogate the purposes and provisions of the 
statute, and are not in any way arbitrary or unreasonable. 

II 

The plaintiff has no vested right in respect to payment 
for services to be rendered in the future by giving educa¬ 
tion or training to eligible veterans, and, accordingly, 
there is no unlawful invasion of right, seizure of 
property or other constitutional question involved in the 
action. 

64 III 

Approval of the plaintiff institution and of its 
proposed tuition charges by the New York State Depart¬ 
ment of Education did not divest the Administrator of 
Veterans Affairs of his authority to promulgate regula¬ 
tions governing the amount of tuition and other charges 
■which the United States will pay to the plaintiff for educa¬ 
tion or training afforded by the plaintiff to veterans eli¬ 
gible for the educational benefits of the Servicemen’s Re¬ 
adjustment Act of 1944, as amended; refusal by the Ad- 
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ministrator of Veterans Affairs to pay the plaintiff except 
in accordance with the regulations challenged herein is 
not an interference in the affairs of New York State, and, 
if it were, the plaintiff has no standing to challenge such 
action. 


IV 

Although the relief sought herein is injunctive and 
declaratory in nature and pertains merely to matters 
arising after the filing of the complaint, the ultimate pur¬ 
pose in seeking such relief is the payment of public monies 
out of the public treasury; and, unless such is its effect, 
the granting of such relief would be a vain and useless 
thing. Accordingly, the action is essentially one against 
the United States for which consent has not been given 
and the Court is without jurisdiction. 

65 V 

The Court is also without jurisdiction by virtue 
of the provisions of 48 Stat. 9, 38 U. S. C. A. §705 and 
54 Stat. 1197,38 U. S. C. A. § lla-2. 

VI 

The plaintiff’s claims for relief are without merit and 
this action will be dismissed. 

Entered this 16th day of Jan. 1950. 

/s/ Matthew F. McGuire 
District Judge 
• • • • 

66 Filed Jan 16 1950 Harry M. Hull, Clerk 

Judgment 

The above-entitled action having come on for trial, with¬ 
out a jury, and the Court, having heretofore rendered an 
opinion and made findings of fact and conclusions of 
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law in the premises, and having concluded that the plain¬ 
tiff’s claims for relief are without merit, it is 
HEREBY ORDERED that this action be and the same 
is hereby dismissed. 

Entered this 16 day of Jan. 1950. 

/s/ Matthew F. McGuire 
District Judge 
• • • • 

1 Filed Mar 25 1949 Harry M. Hull, Clerk 

Washington, D. C., 

Tuesday, January 11,1949. 

The above-entitled action came on for a hearing on a 
motion for a declaratory judgment and other relief, before 
THE HONORABLE MATTHEW F. McGUIRE, Judge, 
at 1:45 o’clock p. m. 

2 APPEARANCES: 

On behalf of the plaintiff: 

Messrs. Brower, Brill and Gangel, 

165 Broadway 

New York City, New York. 

James Perkins Parker, Esq. 

1317 F Street, N.W. 

Washington, D. C. 

On behalf of the defendants: 

David A. Turner, Esq., 

Assistant Associate Solicitor, 

Veterans’ Administration. 

• • • • 

9 MR. BRILL: It is stipulated by counsel for all 
parties that certain information submitted by Dr. 
Johnston following the date of his examination may be 
summarized and read into the record, this information, 
furnished by Dr. Johnston of the State Education De¬ 
partment, Bureau of Industry and Technical Education, 
Albany, New York, being statistical data relative to pro- 


prietory schools with respect to watch making, repair, and 
jewelry engraving—with respect to jewelry engraving, 
there is only one school in the state of New York, private 
trade school that is, and for the period reported, October 
1, 1947, to September 30, 1948, the school had a capacity 
of 350 students. It had a roll of 135, of which there re¬ 
mained 115 at the end of the year reported on. 

With respect to watch repairing and watch mak- 

10 ing, four schools in the state of New York, private 
trade schools, that is, having a total capacity of 

2,121 students, in which four schools for the period, gen¬ 
erally, for the period from October 1, 1947, to September 
30, 1948, there were enrolled 2,437 students, of which 
there remained 1,196 at the end of the period reported for. 

With respect to statistical data relative to the public 
secondary^ vocational schools, state agricultural and tech¬ 
nical institutions, ordinary watch making, repair and 
jewelry engraving, there are five schools reported in the 
State of New York having a total estimated capacity ol 
26S students, of which there were enrolled for the calendar 
year ending June 30, 1948, a total of 236. 

It is further stipulated by counsel that to avoid the 
necessity of calling witnesses to testify concerning the 
background, both educational, industrial and professional, 
of the officers of the plaintiff corporation, it will be ac¬ 
knowledged that Arthur J. Grey, Director of Metropoli¬ 
tan Training Center and president of the plaintiff cor¬ 
poration, holds degrees of Bachelor of Laws, and was 
admitted to the bar of the State of New York in 1898. 

THE COURT: Well, is there any question raised by 
the defendant with reference to the character of the school, 
from the standpoint of the character of the school or the 
men who conduct it? 

11 MR. TURNER: No, sir. None whatsoever, 
neither with reference to the character of the school 

or the man who conducts it. 
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THE COURT: In other words, I think the whole ques¬ 
tion involved here relates ultimately to a question of how 
much they are going to get for tuition, and that also 
caused a certain issue as to the validity of the regula¬ 
tion whereby the Veterans’ Administration proposes to 
make the institution sign a contract, isn’t that it? 

MR. BRILL: That is substantially it, Your Honor. 

THE COURT: There is no question raised as to the 
character of the school or the educational qualifications 
of the director. 

May I ask this question, is it a proprietory school, not 
operated for profit ? 

MR. BRILL: It is operated for profit, sir. 

THE COURT: Well, Mr. Brill, if that is the situation, 
and there is no question raised as to the character of the 
school or the character of instruction, the only thing left 
in the matter is a question of law’, isn’t it? 

MR. BRILL: Yes, sir, that is as I see it. 

MR. TURNER: That is true with this excep- 
12 tion, we think that inquiry into the policies and 
practices both of the State Education Department 
of New York State, here which is developed in the deposi¬ 
tion of Dr. Johnston, and the policies and practices of the 
Veterans’ Administration are pertinent in connection with 
the reasonableness of the regulation which is assailed here, 
of course, and the w T ay it operates, of course. 

THE COURT: I assume from what I note with re¬ 
spect to the exhibits wdiich are in that this school—if I 
am incorrect, please correct me—that this school is a 
proprietory school licensed under the laws of the state 
of New York and approved as such. 

MR. BRILL: Yes, sir. 

THE COURT: So that therefore from the standpoint 
of the state of New York, at least, it is an educational 
institution. 

MR. TURNER: That is correct. 
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THE COURT: Providing training in a field of human 
activity. 

MR. TURNER: That is correct. 

THE COURT: There is no question raised as to that. 

MR. TURNER: Not as to that. 

THE COURT: Now, as I view this matter, irrespective 
of whether or not approved by the state of New York, 
it did business with veterans, and their tuition is 
13 being paid out of public money appropriated under 
the Veterans’ Administration. The only question 
in this case is what is the general provision of the law 
with respect to education of this type and what is the 
regulation in question, and secondly, had the Veterans’ 
Administration the right under the general enabling statute 
to make and enforce a regulation of this character, isn’t 
that it? 

MR. TURNER: That is substantially it, plus this fact, 
they contend, with regard to New York supervision, that 
is, supervision by the New York State Department of 
Education, that the State Department of Education has 
a right to determine the tuition payments that shall be 
made. That was the thing that they took Dr. Johnston’s 
deposition for the purpose of proving, is that not correct? 

THE COURT: With that qualification. 

MR. TURNER: Yes, with that qualification and this 
additional, Your Honor, as to the need for the promulga¬ 
tion of this regulation, we think inquiry into the back¬ 
ground to some extent itself is very pertinent, they took 
a deposition from Mr. Stirling for that purpose. We pro¬ 
pose to put on some evidence with respect to this matter 
also. 

• • • • 

16 THE COURT: I assume further that such tui¬ 
tion as was being charged before the effective date 
of the regulation was approved by the state of New York. 

MR. TURNER: Yes, that is correct. 

THE COURT: Irrespective of that the Veterans’ Ad- 
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ministration takes the position that it is not going to go 
along— 

ME. TUKNER: That is correct, from the effective date 
of this regulation negotiations were necessary in order 
to determine that. 

• • * • 

MR. BRILL: I think, if this meets with your under¬ 
standing, that we can avoid the expenditure of a con¬ 
siderable amount of time. This plaintiff, Metropolitan 
Training Center, Inc., operates a school in which 
17 courses in jewelry engraving and watch repair are 
given, the courses cover periods as approved by 
the state of New York of eight hundred hours, with re¬ 
spect to jewelry engraving and twelve hundred hours with 
respect to watch repairing. The ordinary school year in 
which these courses are given is thirty-four weeks, and 
the customary charge which this plaintiff has made for 
its tuition and other charges total, did not exceed five 
hundred dollars for full-time courses given during the 
ordinary school year. 

THE COURT: Does that include such charges as tui¬ 
tion, the Metropolitan charges for tools, equipment, and 
so forth, books— 

MR. BRILL: Yes, sir, this is the entire course, but 
the total charges for any one person does not exceed five 
hundred dollars for the ordinary school year— 

MR. TURNER: Well, with this modification, the 
ordinary school year, as defined by the regulations of 
the Administrator of Veterans’ Affairs is thirty-four 
weeks for this type of institution, I assume that is what 
Mr. Brill is referring to. This school operates forty-eight 
weeks per year. 

MR. BRILL: For the calendar year but not the ordi¬ 
nary school year as I understood the gentleman, and 
has been prescribed by the Administrator, pursuant to 
the authority which he has. 
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ME. TURNER: I don’t know precisely the 

18 amount of the tuition, but as I understand it, it 
is about four hundred and ninetv-nine dollars and 

eighty cents. 

THE BRILL: It is in evidence in these papers, which 
were under the approval of the state of New York, De¬ 
partment of Education. I think it is merely a matter of 
arithmetical computation to establish what the total is 
for the ordinary school year. 

Further, that the charges were all established and were 
approved and fixed by the State Education Department 
of the state of New York, that as of June 30, 1948, all 
charges were uniform for a given course with respect to 
all students enrolled in the plaintiff’s school, that after 
June 30, 1948, there was a total of 475 students enrolled 
in watch repairing course, of which number 443 were 
eligible veterans pursuing courses of training pursuant 
to the Servicemen’s Readjustment Act, and thirty-two of 
that total were non-veterans, and that includes the number 
of 21 which were New York State vocational rehabilitees, 
pursuing courses pursuant to a contract with the plaintiff 
school. 

That in the jewelry engraving course as of that date, 
there were a total of 81 students of which number 80 were 
veterans eligible and certified for training, and one was 
a non-veteran student; that the rate paid to June 30th by 
all students was uniform for the courses which they pur¬ 
sued; that there has been no change in rates ap- 

19 proved by the State Education Department, and that 
the contracts which plaintiff has with civilians and 

with the State of New York covering New York State 
vocational rehabilitees required the payment of the same 
rate since July first, 1948, as was paid prior thereto, and 
on June 30, previously indicated. That since July 1, 1948, 
the Veterans’ Administration did not pay the approved 
rate, but rather a lesser rate, namely, three cents per 
hour per student for the course pursued, by such veteran 
student. 


27 A 


MR. TURNER: Less three cents per hour? 

MR. BRILL: Yes, and that that difference arose by 
reason of the stipulation entered into in this lawsuit pur¬ 
suant to which stipulation plaintiff agreed to accept the 
amount determined by the Veterans’ Administration pend¬ 
ing the final outcome of this litigation. That in dollars 
and cents the difference of the lesser amount comes to, 
per month, approximately thirteen to fifteen hundred dol¬ 
lars, since July first, 1948, or approximately a total of 
nine thousand dollars for the period July 1, 1948, to De¬ 
cember 31,1948. 

That plaintiff school does not offer correspondence 
courses, that it does not give apprentice training, on the 
job, that none of its courses are less than thirty weeks, 
and that it does not give short intensive post-graduate 
courses. 

20 Now, as Your Honor observed, and as Mr. Turner 
indicated, there were taken on behalf of the plaintiff 
the deposition of the defendant, Stirling. For the purpose 
of the Court’s convenience I should like to indicate certain 
pages upon which there appear questions and answers 
which I think would be of interest to Your Honor, and 
prior to that I should like to advise Your Honor that 
counsel have entered into a stipulation pursuant to which 
the testimony given by the defendant, Harold V. Stirling 
in the deposition to which I have adverted, shall be 
deemed binding upon the defendant, Carl R. Gray, Jr., and 
A. H. Monk, and F. W. Kelsey, to the extent that such 
testimony is determined by the Court to be binding upon 
the defendant Harold V. Stirling with the same force and 
effect as though each of said defendants had directly so 
testified. 

• * • • 

23 THE COURT: I will read this deposition in its 
entirety, but, again, drawing the inference from 
what you have quoted, that was evident. 

MR. BRILL: Yes, I think that is correct. I was try- 
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ing to establish what I conceive to be the plaintiff’s bur¬ 
den, that—it is our position in that case that they acted 
without authority, and did certain things, they took instruc¬ 
tions from subordinates. 

THE COURT: That is what I say, in law, even 

24 though they were acting under the authority of the 
Administrator, yet the Administrator had no author¬ 
ity, that is what you are relating. 

MR. BRILL: That is correct. 

THE COURT: How about the jurisdictional aspect of 
the matter—before you answer that, let me make this ob¬ 
servation, apparently, the state of New York, and again 
I draw this inferentially from what went in, that it ap¬ 
proved the tuition that was charged by this institution, and 
I also drew the inference that there was no discrimination 
made with respect to students, whether they are rehabili¬ 
tation students of the state of New York or whether they 
are private students, or whether they are veterans. 

MR. BRILL: That is correct. 

THE COURT: That the tuition was paid for by the 
government under the Servicemen’s Readjustment Act, and 
I also assume, inferentially, from what you state, that there 
was some regulation, some statute of the state of New 
York which inhibited that. 

MR. BRILL: Exactly. 

THE COURT: Again, isn’t what you are here seeking, 
however, is to recover from the United States the statu¬ 
tory fees of tuition fixed by the state of New York. In 
other words, query, whether the Court has jurisdiction; 
query, whether or not you should be in the Court of 

25 Claims under an implied contract. 

MR. BRILL: No, sir, that the Congress enacted 
a statute which imposes upon the Administrator the man¬ 
datory obligation to pay for certain services provided that 
those services total charges, with respect to any one per¬ 
son for the ordinary school year did not exceed five hun¬ 
dred dollars; there is a clear mandate in the statute. There 
is no room for interpretation with respect to that. 
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THE COURT: Now, if there is no room for any in¬ 
terpretation with respect to that, what are you here for? 

MR. BRILL: I agree that we should not be here. That 
was the real authority, but it is because the defendant has 
acted without authority, because they have done an un¬ 
lawful thing. 

THE COURT: Again, going back to my question, ac¬ 
tually what you are suing for is the recovery of money. 

MR. BRILL: Well, I suppose in the end result we 
will get the difference if we prevail, between what the 
state has given us, stated that we should have, and what 
the Administrator is going to give us. 

THE COURT: What the Administrator is going to 
give you. 

MR. BRILL: Yes, sir. 

THE COURT: So that actually, leaving out all the 
legal double-talk involved, you are suing for money, 
26 that is the reason you are here. 

Now you are also suing in legal theory under 
an implied contract, you are saying this, “We are en¬ 
titled to receive what we have formerly received from you, 
you had no right to promulgate this regulation, and as a 
consequence, you have no right to fix the tuition rate 
which shall be paid us under it. We are entitled to re¬ 
ceive what we formerly received.” Now it seems to me— 
I am not prejudging the matter, but I believe I am let¬ 
ting counsel know just exactly what I am thinking, that 
at first blush, it appears you are in the wrong tribunal, 
you ought to be in the Court of Claims suing at least on 
an implied contract. Now the Court of Claims cannot 
rule on the question of law and those questions are ulti¬ 
mately decided in the Supreme Court. The Court of 
Claims finds what the facts are, and I am just wondering 
whether or not I have jurisdiction, and whether this is a 
justicible controversy within the Declaratory Judgment 
Act. 

* • • • 
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28 MR. TURNER: I think that is substantially cor¬ 
rect. Let me say at this point, I don’t know 

29 whether Mr. Brill was through stating his stipula¬ 
tion or not, if he is, I want to respond in one or two 

respects here—I am not absolutely certain that the three 
cents per hour is the exact difference, but for the purpose 
of this case I will accept that—I mean, the difference be¬ 
tween the rate provided in the contract and the rate pay¬ 
able up to July first, or paid before July first, to the insti¬ 
tution. Also, I am not in a position to agree without leav¬ 
ing the matter subject to correction, that the amount of 
the difference accrued to December 31, 1948, is as stated 
by him, I don’t remember exactly what it is, I think it 
is approximately that amount. 

THE COURT: That will not affect the basic issue. 

MR. TURNER: Not at all, but there is one other 
thing that I think we might agree upon, that is, that the 
school was established in November, 1946. 

MR. BRILL: Yes, that is correct, sir, the school was 
established subsequent to June 22, 1944, namely, No¬ 
vember 6,1946. 

• * • • 

30 THE COURT: No. Gentlemen, I will say this, 
I will read all the depositions. I take it that they 
are in evidence, not only part, but all of them. 

• • • • 

Filed Apr 25 1950 Harry M. Hull, Clerk 

* * • • 

Deposition of FRANK P. JOHNSTON, taken pursuant 
to the attached notice, before Morris I. Kligman, Notary 
Public for the State of New York, on behalf of the De¬ 
fendant, on December 30, 1948, at 10:30 a. m., at the Vet¬ 
erans Administration Building, 346 Broadwav, New York, 
N.Y. 
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APPEARANCES: 

BROWER, BRILL & G ANGEL, ESQRS., 

Attorneys for Plaintiff; 

Joseph E. Brill, Esq., of Counsel. 

DAVID A. TURNER, ESQ., 

Assistant Associate Solicitor 
Veterans Administration, 

Attorney for Defendants. 

2 Frank P. Johnston, 

called as a witness, being first duly sworn by the 
notary public, testified as follows: 

Direct Examination 
BY MR. TURNER: 

Q Your name is Frank P. Johnston? A That is 
right. 

Q Dr. Johnston, are you connected with the State 
Education Department of New York State? A I am. 

Q In what capacity? A Chief of the Bureau of In¬ 
dustrial and Technical Education. 

Q And are you also a member of the committee that 
exists in connection with the work of the State Educa¬ 
tion Department? A Yes, I am a member of the Com¬ 
mittee on Veterans Education. That title may not be 
exact but that implies what it is. 

Q Precisely what is the function of your position as 
Chief of the Bureau of Industrial and Technical Educa¬ 
tion ? A As Chief of the Bureau of Industrial and Tech¬ 
nical Education I have delegated responsibility and au¬ 
thority vested in me by law and by regulations in respect 
to all day and evening vocational industrial, vocational tech¬ 
nical, industrial art school education, private trades schools 
and correspondence schools. 

Q That is, I assume you mean in the matter of super- 
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vising the activities of such schools as far as the 

3 State function goes in that respect? A We have 
the responsibility to enforce the law, the commis¬ 
sion of regulations or Regents rules, and to organize and 
supervise day and evening schools, and in the case of pro¬ 
prietary schools to license them in the name of the Com¬ 
mission and to supervise them, continue the supervision 
of them and to process the applications for renewal li¬ 
censes. 

Q Are you acquainted with the policies and practices 
of the State Education Department in the administration 
of this program relating to industrial and technical edu¬ 
cation ? A Thoroughly. 

Q How are those policies and practices made, that is, 
I mean by that, by what agency or by what officials? A 
It happens on two ways. The policy may be established 
for any bureau or division under an associate commis¬ 
sioner—in this instance Dr. Gilson, and passed down from 
the Assistant Commissioner, Dr. Getman, to the subordi¬ 
nate Bureau chiefs. On the other hand policies may be 
established by a proposal or by recommendation on the 
part of a bureau chief or division director, passed up to 
the assistant commissioner. I think there are other cases 
where policy is established by practice and then the prac¬ 
tice is approved by the superior officers. Some- 

4 times policy is checked with the counsel to the Re¬ 
gents if it involves law. 

Q Now beginning at the top and coming on down, what 
is the line of authority in the administration of the State 
Education Department? A The Board of Regents, the 
Commissioner of Education, who is the chief executive of¬ 
ficer and who also serves as president of the University 
of the State of New York; subordinate to him is the asso¬ 
ciate commissioner—I believe his title is instructional 
supervision; the assistant commissioner for vocational edu¬ 
cation, Dr. Getman, and the Bureau of Industrial and Tech¬ 
nical Education which I head. 
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Q Yes. Now, Dr. Johnston, you mentioned the Re¬ 
gents—regents of what? A The Board of Regents, I 
mean the Board of Regents. 

Q That is a State board then? A That is right. The 
Board of Regents—I believe it numbers twelve—were ap¬ 
pointed by the Governor and approved by the Senate. They 
—well, to give an analogy, I assume that they would serve 
in about the same way as the Board of Education would 
in relation to a Superintendent in a local educational sys¬ 
tem. 

Q Dr. Johnston, in your work as chief of the Bureau 
of Industrial and Technical Education of the State Edu¬ 
cation Department, you are familiar with the fact 
5 that a great many veterans who are entitled to 
education or training under Public Law 346 of the 
Seventy-eighth Congress, and who are also entitled to vo¬ 
cational rehabilitation training under Public Law 16 of 
the Seventy-eighth Congress, are in fact receiving such 
training in the schools in the State of New York, approved 
by the State Education Department, are you? A Yes, I 
understand that. 

Q Does the State Education Department of the State 
of New York require a proprietary institution, such as a 
private trade school or a vocational school, to reduce its 
approved tuition or rates and other charges in order to 
conform with the tuition rates and other charges made 
to the Veterans Administration as a result of any agree¬ 
ment respecting such rates and charges which the Vet¬ 
erans Administration may have with such an institution? 

MR. BRILL: Objection. 

A No. 

Q Doctor, let me ask you this question: is that answer 
based on the policies and practices of the State Education 
Department as you understand them? 

MR. BRILL: Objection. 

A That is right. 
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Q Are you aware of any case in which the State 
6 Education Department has made such a require¬ 
ment? 

MR. BRILL The same objection. 

A No. You mean—you said in any case. 

Q Are you aware of any case? A In which they re¬ 
quire a school to reduce the tuition as a result of a con¬ 
tract between the school and the V. A.? 

Q That is right. A No. 

Q Are you aware of the fact that the Veterans Ad¬ 
ministration has required the execution of contracts with 
institutions in certain cases fixing the tuition rates which 
will be paid to that institution by the Veterans Adminis¬ 
tration for educational training or vocational rehabilita¬ 
tion furnished to veterans ? 

MR. BRILL Objection. 

A Yes. 

• • • • 

8 Q In any case in which a State-approved proprie¬ 
tary institution such as a trade school, enters into a 

contract with the Veterans Administration fixing a tui¬ 
tion rate for veterans lower than that theretofore approved 
generally for the particular institution by the State Educa¬ 
tion Department, will the State Education Department 
require a modification in the theretofore approved rate 
insofar as it applies to non-veterans? A No. Well, let 
me— 

Q May I ask you this question, Doctor, which I think 
is probably what you have in mind. If it isn’t, 

9 why you go ahead. 

Are there any circumstances, and if so, what are 
they, under which the State Education Department would 
require modification of a theretofore approved rate? A 
Modification of the State’s approved rate? 

Q That is right, to non-veterans. A I know of no 
instances. I had something different in mind. 

Q Are all of the answers to questions which were pro- 
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pounded to you based on the policies and practices of tiie 
State Education Department? 

MR. BRILL: Objection. 

A That is correct. 

MR. TURNER: You may inquire. 

Cross Examination by Mr. Brill 

Q Dr. Johnston, I take it you are familiar with the 
provisions of Article 101, Section 5,001, of the Education 
Law of the State of New York ? A I am. 

Q You knew, do you not, that no private trade school 
operated by anyone for the purposes of teaching any trade 
may be so operated without it having first secured from 
the State Board of Regents a license issued in such form 
as the Board may direct and in accordance with the 
provisions of Section 5,001 of the Education Law? 
10 A I am aware of that. 

Q You are very familiar with it, are you not? 
A Yes, sir. 

Q You also know that the Commissioner of Education 
may suspend or revoke any license granted to a private 
trade school teaching any trade at any time when in the 
judgment of the Commissioner the licensee is not comply¬ 
ing with the provisions of law or the rules and regula¬ 
tions of the Board or of the Commissioner? A I under¬ 
stand that. 

Q There is no question about that, is there? A No. 

Q And you also know, I take it, that a private trade 
school as contemplated by the applicable law, namely, the 
statutes, the rules and regulations, is one operated by 
any plan or method by anyone for giving instruction in 
any form or manner in any trade for a consideration of 
whatever nature, do you not? A Will you repeat that 
question? 

MR. TURNER: Yes, I would like to have it read, too. 

THE WITNESS: I did not get the first part of it. 

Q (Question read.) A I understand that. 
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Q Do you also know that no license shall be issued 
under the applicable provisions of the law, namely, 

11 the statutes, the rules and regulations, until the 
Commissioner of Education has approved the method 

and content of the advertising of the private trade school? 
A I understand that. 

Q And until the standards and method of instruction 
have been approved by the Commissioner? A I under¬ 
stand that also. 

Q And until the equipment and housing provided for 
the operation of such trade school is likewise approved 
by the Commissioner? A X understand that. 

Q And until the qualifications of the teachers are like¬ 
wise approved by the Commissioner? A I understand 
that. 

Q And until the form and the content of the student 
enrollment agreement or contract is likewise approved by 
the Commissioner? A I understand that. 

Q And until the tuition to be paid and the method of 
collecting the tuition is likewise approved by the Commis¬ 
sioner? A I understand that. 

Q You also know, do you not, Dr. Johnston, that ap¬ 
plications for licenses must be filed on forms prescribed 
by the Commissioner? A Yes. 

Q And that each licensee must make an annual finan¬ 
cial and statistical report on forms prescribed by the 
Commissioner? A Yes. 

12 Q And that such forms must be submitted with 
applications for renewal of licenses? A Yes. 

Q You also know that under the statute the Board of 
Regents has the power and authority to adopt reasonable 
rules and regulations relating to the enforcement of Sec¬ 
tion 5,001 of the Education Law, do you not? A Yes. 

Q And that the Board of Regents has in fact adopted 
rules and regulations relating to the enforcement of that 
section? A Yes. 

Q And that pursuant to the authority vested in him, 
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the Commissioner of Education has likewise promulgated 
rules and regulations— A Yes. 

Q For the enforcement of Section 5,001? A Yes. 

Q Now you also know, do you not, Dr. Johnston, that 
a violation of any provision of Section 5,001, and particu¬ 
larly those requirements which we discussed a moment or 
two ago, seriatim, constitutes a misdemeanor? A I 
wouldn’t say particularly. I would say all provisions of 
the law. I would not limit it to just what you read, unless 
you read all. 

Q Including those that we discussed. A Yes. 

Q All right. Now in addition to those that we dis¬ 
cussed, is it not also required by the applicable statute 
that a private trade school shall not receive a 
13 license unless in the judgment of the Commissioner 
the school possesses resources and equipment avail¬ 
able for its use and support sufficient and suitable to its 
licensed purposes ? A Yes, sir. 

MR. TURNER: Let me interject at this point and 
make this statement, that I do not assume that it is coun¬ 
sel’s purpose to prove the New York State law by this wit¬ 
ness, and for that reason I have not been objecting. I 
assume that it is counsel’s purpose to test the knowledge 
of the witness of the State law by these questions. 

MR. BRILL: To test his knowledge of the State law 
so that we may determine what are the policies and 
practices of the State Education Department. I do not 
think there is any question with respect to the State law. 

MR. TURNER: No. 

MR. BRILL: And I think that not only will the court 
take judicial notice of it but that you and myself as counsel 
will stipulate that the State law, that is, that the applicable 
provisions of the Education Department of the State of 
New York, namely, Section 5,001, and the applicable rules 
and regulations promulgated and adopted by the Board of 
Regents and the Commissioner of Education may and 
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will become a part of the record in this case. 

14 ME. TURNER: I do not object to that at all, 
that is, to the introduction into the record of the 

case of what portions of law counsel wants to put in, and 
what portions of the regulations counsel wants to put in. 
I was just thinking about shortening the inquiry. 

Q Dr. Johnston, is Francis T. Spaulding the Commis¬ 
sioner of Education of the State of New York? A He is. 

Q And was he on the 6th of July 1948 the Commis¬ 
sioner of Education of the State of New York? A He 
was. 

Q Was he on December 19, 1947, the Commissioner of 
Education of the State of New York? A I believe so. 

Q Are you familiar, Doctor, with Dr. Spaulding’s sig¬ 
nature? A Yes, sir. 

Q I show you this certificate purportedly made by 
Francis T. Spaulding, to which is attached the certification 
of the Secretary of State that his signature appears 
thereon, in his proper handwriting, and ask you if you 
know it to be his signature (handing)? A That is his 
signature. 

Q Did in fact the Commissioner of Education promul¬ 
gate certain regulations with respect to private trade 
schools which were approved by the Board of Re- 

15 gents in December of 1947 ? A He did. 

Q Are you familiar with those regulations? A 

I am. 

Q Is this certified exemplified copy of those regula¬ 
tions the regulations that you just adverted to (handing) ? 
A That is right. 

Q Have there been, since the date of the approval of 
these regulations in December of 1947, any further regu¬ 
lations modifying or amending these regulations? A 
You mean approved? 

Q Yes. A Not to my knowledge. 

Q Then I take it that these regulations are the regu¬ 
lations which are in full force and effect? A That is 
correct. 
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Q As of today? A That is correct. Let me just say 
this, unless at the last meeting of the Board of Regents 
or a subsequent meeting they approved an amendment 
to them, amendments having been introduced, but I do not 
know whether they were passed—I mean have been intro¬ 
duced through the Assistant Commissioner’s office to the 
Associate Commissioner’s Office, Gilson. In other words, 
there were some in process but I do not think they were 
adopted. 

Q As a matter of fact there have been no modifying 
amendments concerning private trade schools since 

16 the promulgation, approval and adoption of these 
regulations which you have just examined, is that 

right? A Not to my knowledge. 

Q So that so far as your functions and practices are 
concerned in the supervision of the Bureau of Industrial 
and Technical Education, which supervises private trade 
schools, the regulations in full force are these to which 
you have just testified? A That is correct. 

Q Without any modification or amendment? A That 
is correct. 

Q Now I invite your attention to paragraph 2.h of Sec¬ 
tion 196 of the regulations of the Commissioner of Edu¬ 
cation, entitled “Private Trade Schools,” and ask you if 
it is the policy and practice of the Department to enforce 
that provision of the regulations as well as the other exist¬ 
ing provisions of the existing regulations now in full force 
and effect? A Will you restate the question. 

Q (Question read) A Yes, with the exception that 
in the case of training of veterans it has been our policy 
and practice to take no action in the case of a licensed 
private trade school which enters into a contractual ar¬ 
rangement with the Veterans Administration where the 
tuition is lower than that approved by the Department. 
It is our policy and practice to take no action. I 

17 think I made that clear. 
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Q And is that not in direct contradiction to the terms 
of the regulation which governs the operation of your de¬ 
partment and your bureau? 

ME. TURNER: Objection to that. 

A I wouldn’t answer that question. 

Q You mean you wouldn’t or couldn’t? A I refuse 
to answer the question until I confer with our counsel 
because I mentioned the fact that it was our policy and 
practice to permit that. 

Q But there is no regulation which supersedes Section 
2.h of the regulations which I read to you? A No, sir. 

Q And so far as you know the official position of the 
Education Department is concerned, that regulation is 
binding, is it not ? 

MR. TURNER: I object to that as argumentative. 

A Do you want me to answer the question. 

MR. TURNER: Yes. 

A I assume that it is binding, that is right, but it is not 
our policy and practice to do any differently than I indi¬ 
cated in my previous answer. Let me ask this question, 
if I am permitted to— 

MR. TURNER: Let him ask it off the record. 

(Discussion off the record.) 

18 Q I invite your attention, Dr. Johnston, to para¬ 
graph 8.a of Section 196 of the regulations, and ask 
you whether or not it has in any way, by regulation, 
amending or modifying that provision, been changed? A 
Will you read that question again? 

Q (Question read.) A No. 

Q So that it is in full force and effect and binding 
upon the Education Department of the State of New 
York ? A You say binding upon the department ? 

MR. TURNER: May I see that? 

MR. BRILL: Down at the bottom (handing to Mr. 
Turner). 

MR. TURNER: Note an objection to that question. 
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A I would say that is correct. I would like to add 
this for the record, that it has been the policy of the de¬ 
partment in connection with Section a of paragraph 8, 
to interpose no objection in the case where a school 
enters into a contractual agreement with a Government 
agency such as the Veterans Administration, at a rate 
lower than that approved. That is our practice. 

Q What about the situation, and what is your prac¬ 
tice with respect to a rate higher than that which you 
approved? Would you not require the approval 
19 of the Commissioner? A You did not tie your 
question up with a contract at a higher rate with 
the Veterans Administration. 

Q Yes, with the Veterans Administration. A But 
you did not say so, so I would say in that case we would 
require the submission of evidence to support the request 
for a higher rate, and I would also say— 

Q And that would be pursuant to the provisions of 
paragraph 8.a, is that correct? A That is correct, but 
at no time have we had any such request. 

Q At no time have you had such a request? A At 
no time have we had such a request. 

Q From a private trade school to increase its rate? 
A To increase its rate in order to contract with the 
Veterans Administration. 

Q Well, without the qualifying phrase “in order to 
contract with the” V. A., is it not required by the Com¬ 
missioner of Education and the Education Department of 
the State of New York that there be submitted to the State 
Education Department an application for approval to in¬ 
crease a rate where the school desires to increase its rate? 
A That is correct. 

Q Regardless of whether the applicant intends or con¬ 
templates entering into negotiations looking toward a 
contract with the Veterans Administration or the 
20. State of New York or a private individual, isn’t that 
correct? A That is correct. 
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Q Now where a private trade school enters upon a 
contract with a private individual, a student seeking to 
obtain training offered by that school at a rate lower 
than the rate approved by the Department of Education 
of the State of New York, is the school not required to 
make an application to be approved by the Commissioner 
for a reduction of the rate? A Why— 

Q Have you got the question? A I think the ques¬ 
tion is poorly worded. 

Q That may be; I am not an English teacher. A 
Well, I think the question is poorly worded for me to 
answer because we would not consider an application of 
a proprietary school to lower the tuition with respect to 
one student—that is what I refer to. If the school wants 
to enter into a contract with an individual at a lower 
rate, it means they must request a lower rate for the 
entire school. That is my point. 

Q Yes. A That is why I made the statement. 

Q That is what I was trying to arrive at. A I 
thought so, yes. 

Q Are you familiar with the fact that the State of 
New York enters into contracts with private trade schools 
for the vocational rehabilitation of disabled per- 
21 sons? A Somewhat. 

Q Does the State Education Department require 
that the fees and tuition charged by the private trade 
schools under the State of New York for such tr ainin g 
be the same as the fees and tuition charges for all other 
students? A I am not informed on that point I have 
nothing to do with rehabilitation. It is in our depart¬ 
ment but I have almost no contact with that 

Q Don’t your regulations require that fees or tuition 
rates and other charges rather, shall be uniform in a school 
for all students in a given course? 

MR. TURNER: The regulation speaks for itself. 

A That is right. 

MR. TURNER: I object to it. 
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Q And are not the tuition rates and other charges that 
are approved by the Commissioner or by the State Edu¬ 
cation Department only approved after the Commissioner 
and the State Education Department have determined 
that such tuition rates and charges are reasonable in re¬ 
lation to the costs of instruction and the general level 
of earnings in the trade? A That is correct. 

• • • • 

Filed Jan 5 1949 Harry M. Hull, Clerk 
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2 Harold V. Stirling, 

a witness produced on behalf of the plaintiff, having 
been first duly sworn by the notary, was thereupon exam¬ 
ined and testified as follows: 

Direct Examination 
BY MR. BRILL: 

Q Mr. Stirling, what is your occupation? A Govern¬ 
ment employee. 

Q And where, and by what agency, are you employed? 
A I am employed by the Veterans Administration, Wash¬ 
ington, D. C. 

Q You have a title? A I am designated as the Assist¬ 
ant Administrator for Vocational Rehabilitation and Edu¬ 
cation. 

Q How long have you been so designated? A Since 
the fall of 1945. 

Q Prior to the fall of 1945 and back as far as, say 
1943—the end of 1943—were you a government employee 
employed by the Veterans Administration? A I was. 

Q In what capacity? A As a Director of Vocational 
Rehabilitation. 

Q As Assistant Administrator in charge of vocational 
rehabilitation and education, what are your immedi- 

3 ate responsibilities? A The Assistant Adminis¬ 
trator for Vocational Rehabilitation and Education 

is responsible for administering the provisions of Public 
Law 16 and Public Law 346, the education and training 
provisions of that law, as amended by subsequent laws. 

Q In that capacity, I take it, you are famiilar with the 
operations and functions of—would you call it a bu¬ 
reau?— A No, a vocational rehabilitation and educa¬ 
tion organization. 

Q —the vocational rehabilitation and education organ¬ 
ization ? A I am. 

Q In connection with the functions which you perform, 
do you issue directives to branch—and regional offices and 
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officers employed in such offices of the Veterans Adminis¬ 
tration? A We prepare directives for the approval of 
the Solicitor and the signature of the Administrator and, 
in addition, issue directives in accordance with those di¬ 
rectives as approved by the Administrator. 

Q Are you not one of the defendants named in an action 
now pending in the District Court of the United States 
for the District of Columbia, identified as “Civil Case 
2661-48”, entitled “METROPOLITAN TRAINING 

4 CENTER, INC., Plaintiff, v. CARL R. GRAY, JR., 
and others, Defendants”? A I am. 

Q I take it, Mr. Stirling, you are familiar with all of 
the provisions of Public Law 346, as amended? A I am. 

Q Prior to July 1, 1948, did your office maintain rec¬ 
ords of private vocational schools, in other words, private 
institutions giving vocational training to eligible veterans 
certified and enrolled in such schools, with respect to the 
names, the amounts of tuition, and so forth? A Prior 
to July 1, 1948, our regional offices throughout the Vet¬ 
erans Administration located in various cities and towns 
of the United States maintained a list of all of the ap¬ 
proved educational training institutions—and by “ap¬ 
proved” I mean those that were approved by the appro¬ 
priate approving agency of the state. In the finance units 
of these regional offices, there was maintained, and is now 
maintained, a record of the payments or the charges 
which had been made by these approved institutions. 

Q All right. Now, under the provisions of Public Law 
346, as amended, is it not true that private vocational 
schools approved by the appropriate agency of the state 
in which they are located are deemed qualified and ap¬ 
proved for the training and education of eligible veterans 
certified as eligible to receive the training furnished 

5 by such schools? A All of the schools approved 
by the appropriate agency of the state are deemed 

qualified and equipped to furnish educational training, 
which approval is not, and cannot be, challenged under 
the law by the Veterans Administration. 
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Q Do you know that Metropolitan Training Center, 
Inc., located at 650 Sixth Avenue, New York City, is a 
duly licensed private trade school, licensed by the appro¬ 
priate agency, namely, the State Department of Educa¬ 
tion of the State of New York? A Ido. 

Q And you also know, consequently, that that school 
is deemed qualified and approved to furnish educational 
training to eligible veterans enrolled under the provisions 
of Public Law 346, as amended? A Ido. 

Q That is the same school which is the plaintiff in the 
action to which I adverted earlier? A So I understand. 

Q Do you know now, Mr. Stirling, that that school has, 
since November, 1946, operated a vocational training school 
licensed by the State of New York which teaches watch 
repairing and jewelry engraving? A Ido. 

Q Do you know that prior to July 1, 1948, eligible 
veterans enrolled in the courses given by the plain- 
6 tiff received vocational training and education in 
return for the payment of a tuition fee which had 
been approved by the State of New York? A I do now. 

Q Do you now know that the approved tuition fee was 
not in excess of $500 for the ordinary school year? A 
I do. 

Q You also know, I take it—if I am wrong, please 
correct me—that that school does not give correspondence 
courses? A I think I can say “I do”. At least, I am 
not aware at this time that they have given corespondence 
courses. 

Q Now, do you know whether or not prior to July 1, 
1948, the Administrator of Veterans 1 Affairs, on vouchers 
submitted to the Veterans Administration by the plaintiff 
for services in the training and education of eligible vet¬ 
erans enrolled in the plaintiff school, paid to the plaintiff 
the tuition charges approved by the State of New York? 
A I think I can say that it is my understanding that our 
regional office in New York City paid to the institution 
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which you represent the charges which they billed to the 
Veterans A dmin istration. 

Q Well— A I could add: I do not know 

7 whether those charges were the same as those ap¬ 
proved by the State of New York approving agency; 

but the New York regional office had authority to pay 
those charges, provided they came within the rate of 
$500 for an ordinary school year, subject to the provisions 
of a telegram which was issued by the former Adminis¬ 
trator in September, 1947. 

Q Do you have a copy of that telegram here, Mr. 
Stirling? A Yes, it is here. 

MR. TURNER: Here it is in a copy of an affidavit, • 
which is very much like the one you have. 

MR. BRILL: I think this is it 

Q Is this the telegram to which you referred, Mr. 
Stirling (reading): 

“Deputy Administrator of Veterans Administration, 
Branch Office: 

In order to protect the welfare of the veterans and the 
expenditure of government funds and to prevent and cor¬ 
rect abuses with relation to the payment to profit institu¬ 
tions of claimed customary charges within the rate of 
$500 but which are excessive for the services rendered, 
managers in your area are authorized in the case of 
profit institutions to require a fair and reasonable cost 
determination and the execution of a contract based 

8 thereon prior to payment of the tuition for eligible 
veterans enrolled in such institutions, when the ma¬ 
jority of the enrollment in the institution consists of 
veteran students under Public Law 346 or 16, and the 
institution, subsequent to June 22, 1944, has established 
new rates or has increased its rates in what appears to 
be an unreasonable amount for services rendered to vet¬ 
erans. 

(s) Omar N. Bradley 

BRADLEY 

Administrator of Veterans’ Affairs.”? 


48 A 


A Yes, sir. 

Q Is it not true, Mr. Stirling, that you and the other 
officials of the Veterans Administration have, from the 
time of the enactment of Public Law 346, considered the 
term “customary charge” to be that charge which is 
made to non-veteran students by a private vocational 
school? A Yes, sir. 

Q Is it not likewise true that, where a private voca¬ 
tional school has non-veterans enrolled in it and where 
it is subject to provisions of law binding in the state in 
which such school operates, the term “customary charge” 
has always been considered by you and other officials of 
the Veterans Administration as meaning the charge fixed 
and approved by the appropriate agency of the state in 
which such school operates and payable by all students 
attending such school? — That is a long question. 
9 A We never took into consideration the fact as to 
whether the charge had been approved by the ap¬ 
propriate agency of the state as being the customary 
charge which we would pay. We took the statement of 
the institution, substantiated by their catalog or other 
documents which they issue to the public as being the cus¬ 
tomary charge, provided that was the charge made to 
non-veterans. 

Q You would not—or would you?—disregard the bind¬ 
ing provisions of law in a particular state where such 
school operates in respect of approved tuition fees or 
charges? A I assume that, if I were a finance officer 
in a regional office and had before me evidence that the 
approving agency of the state had approved a customary 
charge at a figure lower than what the institution was 
billing the Veterans Administration, I would have the 
authority to question whether I should pay the larger 
amount in preference to the smaller amount and would 
take such steps as were necessary to relieve that doubt 
in my mind. 
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Q Now, with respect to the situation in which the 
converse appears, and where the approved tuition charge 
or the customary charge is "being charged to all students 
including non-veterans and has been approved by the 
state, would you disregard that figure and pay a lesser 
amount? A If the lesser amount had been writ- 

10 ten into their catalogs and other documents released 
to the public, and I was not aware of any legal 

restriction for paying the lesser amount, I would pay 
the lesser amount. 

Q Where the lesser amount does not appear in any 
catalog or in any document published by the private voca¬ 
tional school, and where the only amount which appears 
of record in anything published by that school is the 
amount approved by the appropriate state agency, would 
you fix a lesser amount? A There would have to be in 
the record some evidence of agreement on the part of the 
Veterans Administration and the school—or perhaps I 
should say an understanding as to the rates which they 
were customarily charging either the veteran or the non¬ 
veteran—before I would pay the amount listed in the 
vouchers which they submitted; because it is my under¬ 
standing that it is the practice of the finance units that 
they do not take a figure submitted in a voucher without 
having some data in their possession that would substan¬ 
tiate agreement with that amount. 

Q I will see if I understand you. A short time prior 
to July 1, 1948, where the appropriate finance officer made 
payments on vouchers submitted by the plaintiff in this 
action, that officer, in the light of your previous answer, 
assumedly assured himself that that was the amount ap¬ 
proved by the state for the training which that school 
gave, and that that was the customary charge of 

11 that school? A I do not believe that there were 
any instructions ever issued by the Veterans Ad¬ 
ministration which require the regional office activities to 
make sure that the customary charge as made by the 
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institutions was in accordance with the charges as ap¬ 
proved hy the appropriate agency of the state. 

Q Well, do you know whether at any time any question 
was raised with respect to the charges made by the plain¬ 
tiff prior to July 1, 1948, in respect of such charges’ not 
being the customary charges of the plaintiff? A I am 
not aware of any question being raised by our New York 
regional office concerning this institution. 

Q Since July 1, 1948, Mr. Stirling, have you person¬ 
ally examined the situation in respect of the relationship 
between the plaintiff and the Veterans Administration? 
A Only at the time that I appeared in court, some time 
last July. 

* • • • 

12 Q Have you, or anyone in your organization so 
far as you know, ascertained what were the cus¬ 
tomary’ charges of Metropolitan Training Center, Inc. up 
to July 1, 1948? A I am sure that our regional office 
in New York and our office, the branch office in New 
York, and our office here in the central office ascertained 

prior to July 1, 1948, what the customary charges were. 

• • • * 

15 Q So that, as a practical matter, it could be said 
that the Administrator, through you, and in your 

person as Assistant Administrator for that organization, 
exercises control and supervision over all these activities 
concerning vocational rehabilitation? A I have no ob¬ 
jection to that statement. 

Q Concerning vocational rehabilitation and education. 
—Now, coming back to this telegram of September 30, 
1947, to which you adverted, I observe that the language, 
in part, says, referring to customary charges within the 
rate of $500, “but which are excessive for the serv- 

16 ices rendered”. Who is it, Mr. Stirling, who de¬ 
termines whether the customary charges within the 

rate of $500 are “excessive for the services rendered”? 
A This particular telegram which you referred to, issued 
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on September 30, 1947, and signed by the Administrator 
of Veterans’ Affairs, which was recommended personally 
by the Assistant Administrator for Vocational Rehabilita¬ 
tion and Education and the Solicitor, was designed to 
give to the manager the sole right to decide whether, in 
his opinion, the charges were excessive. The manager, 
as we know his operation, usually takes action upon the 
advice and counsel of his Chief of Vocational Rehabilita¬ 
tion and Education or anyone else who may have definite 
knowledge of what the true situation may be in connec¬ 
tion with the institution. These managers, as I have 
described them previously, are the individuals who are 
responsible at the regional office level and—there are sev¬ 
enty of those regional offices throughout the United States 
—know the conditions which exist in their immediate vi¬ 
cinity better than either the Deputy Administrator or his 
Director of Vocational Rehabilitation and Education, or 
the Administrator of Veterans’ Affairs or his Assistant 
Administrator of Vocational Rehabilitation and Educa¬ 
tion; so that this telegram gave him the right to make 
that determination. 

Q And he, apparently, then was the sole judge, 
17 pursuant to the direction of yourself and the Ad¬ 
ministrator and your Director of Training Facili¬ 
ties—the sole judge of what is to be considered “excessive 
for the services rendered”? A That is correct, sir. 

Q Is the manager normally an employee of the Vet¬ 
erans Administration? A Always a full-time employee 
of the Veterans Administration, a civil-service employee. 

• • • # 

20 Q It took us a lot of questions to get to that.— 
Now, Mr. Stirling, I show you this letter which bears 
the stamped date of May 28, 1948, addressed to Metro¬ 
politan Training Center, Inc., 650 Avenue of the Americas 
(6th Avenue), New York 11, New York, on the second 
page of which there appears a stenciled signature, or 
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what purports to be a stenciled signature, of Richard W. 
Grefe, Chief of the Vocational Rehabilitation and Educa¬ 
tion Division, Veterans Administration, New York re¬ 
gional office, and ask you to tell us whether or not you 
have ever seen that, or a copy of that letter? A (Wit¬ 
ness perusing letter) I have no recollection of having 
seen this letter. That answer, however, should not be 
taken to mean that this letter, or a copy of it, was not 
forwarded to the central-office organization here and re¬ 
ceived by our training-facilities service; but personally, 
I have no recollection of ever having seen this 

21 letter. It is quite possible that a copy of this letter 
was submitted by the Metropolitan Training Center 

in its suit against the government, which would now be 
in the hands of the attorneys for the government. 

Q Will you examine the contents of that letter, please, 
Mr. Stirling, and tell us whether any of the contents are 
in conflict with any instructions which you had, prior to 
May 28, 1948, issued or caused to be issued to regional 
managers and deputy administrators? A As I recall it, 
the regulation which went into effect on July 1, 1948, was 
in the hands of our regional offices at some time imme¬ 
diately prior to the issuance of this letter, so that this 
letter is in accordance with the regulation issued which 
was to become effective on July 1,1948. 

Q Well, is it fair to say then, Mr. Stirling, that that 
letter—that you acknowledge, let me put it that way— 
that you acknowledge that that letter was issued pursuant 
to instructions which General Gray or yourself or Mr. 
Monk issued to regional managers, and particularly the 
regional manager in New York, some time prior to July 
1,1948? A Yes. 

* • * * 

22 Q All right. Let us for a moment take the regu¬ 
lations to which you referred. Is there a similar 

provision in the regulation giving authority to determine, 
■where rates are within the $500 customary charge, that 
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they should not be paid? A In principle, the regulation 
requires that institutions which fall in the categories out¬ 
lined in the regulation submit certain cost data which are 
then analyzed for the purpose of determining what 

23 is a fair and reasonable payment to be made to the 
institution. There are no exceptions that I know 

of so far as the institutions referred to in that regulation 
are concerned. 

Q And that requirement is applicable to profit insti¬ 
tutions where the courses are either more or less than 
thirty weeks, is that true? A That is correct. 

Q And where the schools have been established subse¬ 
quent to June 22, 1944? A Or prior to June 22, 1944. 

Q Provided, in the latter case, that the rate is in ex¬ 
cess of 25 per cent, of what was payable prior to that 
date, is that correct? A That is correct. 

Q All right—so that any private vocational school fall¬ 
ing within the categories you just described would be re¬ 
quired, pursuant to the regulation, to submit cost data? 
A That is correct, sir. 

Q And on the basis of those cost data, what you call 
a fair and reasonable determination as to the charge to 
be made by that school would then be made? A That is 
correct. 

Q Now, the letter to which I just referred you a 
moment ago, and which for the purpose of convenience we 
will mark for identification as plaintiff’s exhibit 1, 

24 sets forth the requirements that you just referred to 
as being contained in the regulation; does it not? 

A Yes, sir. 

(Thereupon, the aforementioned document was marked 
“Plaintiff’s Exhibit 1, for identification, 12/8/48”.) 

Q Where a private vocational school established prior 
to June 22, 1944, has a customary charge of, let us say, 
$499 and that rate has not been increased since that date, 
no cost data are required from that school; is that cor¬ 
rect? A That is correct, sir. 
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Q And no determination is made by the Veterans Ad¬ 
ministration, or any officer of the Veterans Administra¬ 
tion, in respect of what should be the tuition charge for 
the services which it renders; isn’t that correct? A That 
is correct. 

Q And that is true of private vocational schools, 
whether they be in the State of New York or anywhere 
else in the union? A That is correct. 

Q However, where another private vocational school 
furnishes courses of instruction leading to the same job 
objectives as the school which we have just discussed but 
which is established subsequent to June 22, 1944, it is re¬ 
quired to furnish cost data, even though its charge 
25 may be $499, is that right? A That is correct, sir. 

Q I take it then, Mr. Stirling, that the determi¬ 
nation of a fair and reasonable compensation for the serv¬ 
ices which a school, such as the latter school, renders is 
not based upon a comparison with the services such as 
are rendered by the school established prior to June 22, 
1944? A That is correct, sir. 

Q But rather, the only factor determining whether or 
not the charges, when they are within the rate of $500, 
made by the second school will be paid is the date on 
which it was established; isn’t that correct? A Yes, 
that is correct, sir. 

Q And that is true, regardless of the fact that the two 
schools, one organized prior to June 22, 1944, and the 
other subsequent to June 22, 1944, give the same courses 
of instruction, generally the same services, and lead to 
the same job objectives; isn’t that correct? A But the 
costs may be different. 

Q So that the factor of service rather than the factor 
of cost does not enter into the determination of whether 
or not a cost statement is required? A The factor of 
service has already been established by the approving 
agency of the state, which the Veterans Administration 
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has no authority to challenge. The cost is a factor 

26 which the Veterans Administration is responsible 
for. 

Q Let us take the State of New York, for example. 
Are you familiar with the fact that in the State of New 
York tuition charges are required to be approved by the 
State Department of Education? A No, sir, I am not. 

Q Are you familiar with the fact that in the State of 
New York tuition charges are required to be uniform in 
respect of all students? A No, sir, I am not. 

Q Well, for the purpose of this examination, will you 
accept the statement that the law of the State of New 
York requires that tuition charges be approved by the 
appropriate agency of that state? A If you say that the 
law requires it, I will accept it. 

Q All right; and will you also accept the statement 
that the rules and regulations as to private trade schools 
proposed by the University of the State of New York and 
the State Education Department require that tuition rates 
and other charges shall be reasonable in relation to the 
cost of instruction and general level of earnings in the 
trade or service fields for which the course prepares— 
that they shall be uniform in a school for all stu- 

27 dents in a given course? A If you will say that 
the regulations require it, I will accept it. 

Q All right. Now, that being the case, Mr. Stirling, 
is it your testimony that you, or any other official of the 
Veterans Administration, in the light of the existing law, 
have the right to make changes in tuition rates or other 
charges of a particular school? A I do. 

Q Without regard to the law of the state or the rules 
and regulations promulgated by the appropriate agency 
of the state affecting private vocational schools? A I do. 

Q Will you state the authority upon which you base 
your last two answers, please, Mr. Stirling? A I think, 
paragraph 5 of the original law, Public Law 346, coupled 
up with the general authorities which were given by the 
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Congress in the amendment to Public Law 346 in Public 
Law 268, approved December 28, 1945, and Public Law 
377, approved August 6,1947. 

Q Now, can you, Mr. Stirling, point to the particular 
provision of any of those laws which authorizes you to 
fix a customary charge, or to fix the tuition charge of a 
private vocational training school, subject to any state 
laws? A In the first place, the original law gave 

28 to the state the authority to submit to the Admin¬ 
istrator from time to time a list of the educational 

and training institutions, including industrial establish¬ 
ments within such jurisdiction, that were qualfied and 
equipped to furnish education or training. There is nothing 
in the law, in my opinion, that gave to the state a right to fix 
the charges for tuition or any other charges the payment 
of which the Veterans Administration is required to make 
under this law. The principle of paying a fair and rea¬ 
sonable charge was born in the original law; it was in 
paragraph 5—the last proviso. 

Q Let me interrupt you. Did that not apply to non¬ 
profit institutions, that last proviso? A I don’t think, 
Mr. Brill, that I can give a categorical answer to that 
question, because, in the original law, the only paragraph 
in it that gave us any authority to pay for tuition and 
other legitimate fees to any institution—whether the in¬ 
stitution be a so-called “non-profit” or “profit” institu¬ 
tion—was quoted in paragraph 5. 

Q When you speak of “so-called non-profit institu¬ 
tions”, do you mean public institutions? A Public in¬ 
stitutions, or what you might call semipublic institutions. 

Q Anything but private institutions operating for 
profit? A Or non-profit private institutions. Yes. 

29 Q Now, just to refresh your recollection, Mr. 
Stirling, I would like to bring to your attention 

the testimony which you gave in the early part of this 
year before a congressional subcommittee, namely the Sub¬ 
committee on Education, Training and Rehabilitation of 
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the Committee on Veterans * Affairs of the House of Rep¬ 
resentatives, 80th Congress, 2nd Session, and I refer par¬ 
ticularly to page 136 of the transcript of your testimony, 
which appears in Part II, dated January 30 and February 
6,1948. That testimony is as follows: 

“MR. ROSS: As you have mentioned, the law says: 
‘The administrator shall pay to the educational or train¬ 
ing institution for each person enrolled, in a full-time or 
a part-time course of educational training, the customary 
cost of tuition and such laboratory, library, health, in¬ 
firmary, and other similar fees as are customarily charged, 
and to pay for books, supplies, equipment, and other nec¬ 
essary expenses, exclusive of board, lodging, other living 
expenses, and travel, as are generally required for the 
successful pursuit and completion of the course by other 
students in the institution . 7 
MR. STIRLING: Yes, sir. 

MR. ROSS: ‘Provided further, that in no event shall 
such payments, with respect to any person, exceed 
30 $500 for an ordinary school year unless the veteran 

elects to have such customary charges paid in ex¬ 
cess of such limitation, in which event there shall be 
charged against his period of eligibility the proportion 
of an ordinary school year which such excess bears to 
$500/ 

Further, it says that any institution may apply to the 
Administrator for an adjustment of tuition and the Ad¬ 
ministrator, if he finds that the customary tuition charges 
are insufficient to permit the institution to furnish educa¬ 
tional training to eligible veterans, or inadequate compen¬ 
sation therefor, may provide for the payment of such fair 
and reasonable compensation as will not exceed the esti¬ 
mated cost of teaching personnel and supplies for instruc¬ 
tion ; and may in like manner readjust such payments from 
time to time. 

Now, I am concerned here with your formula for ar¬ 
riving at an estimated cost of general allowance. 
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MB. STIKLING: Would you let me explain that last 
proviso you referred to ? 

MB. ROSS: Yes. 

MR. STIRLING: That proviso was injected to take 
care of public institutions and not private institutions, 
and it is so stated in the report on that Bill. 

31 MR. ROSS: May I state I have read the re¬ 
port that accompanied that Bill to the Congress 

and I can’t find any such thing. 

MR. STIRLING: On page 13 of the report, in the 
fifth paragraph under the heading of “Education and 
Training”, it says: 

‘The Senate amendment amends the existing law to 
permit the Administrator to make an adjustment of the 
fees in the case of public institutions if he finds that 
customary charges are insufficient to permit the furnish¬ 
ing of education or training to eligible veterans, by agree¬ 
ment with each institution on an overall plan and based 
on a showing of the need of assistance to meet the educa¬ 
tional demands under the federal program. The Bill as 
agreed to in conference retains the Bennett provision, 
with an amendment permitting the estimated cost to be 
fixed (by regulation, if desirable) instead of the actual 
cost (only by agreement), and further permitting a vet¬ 
eran to elect to foreshorten his period of eligibility by 
having all customary charges in excess of $500 paid.’ 

It is the Conference Report on the Bill, Report No. 
1449.” 

MR. BRILL: That takes in all of that, doesn’t it? 
MR. TURNER: Yes. 

32 Q Now, Mr. Stirling, in the light of that testi¬ 
mony which you gave before the Subcommittee of 

the Congress, is it now your testimony that the last pro¬ 
viso of paragraph 5 of the Act—or Section 5 of the Act— 
is applicable to any private institution? A I do not 
think so. I merely wish to say that the principle of pay¬ 
ing what is considered fair and reasonable was established 
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by the Congress in the original law itself, and that para¬ 
graph 5 prior to Public Law 268, approved in December, 
1945, was the only authority the Veterans Administration 
possessed to pay any sum of money for the course and 
for those particular needs. 

Q Where, apart from the last proviso in paragraph 5, 
is there any reference to a fair and reasonable cost or a 
reference other than to customary cost of tuition? A In 
Public Law 268, which I have referred to previously. 

Q Now, will you read into your answer, please, that 
portion of Public Law 268 which, you say, gives you or 
any other officials of the Veterans Administration the right 
to vary customary costs of tuition by fixing a reasonable 
cost for tuition— A Public Law 268— 

Q —in private vocational training schools? A Pub¬ 
lic Law 268, which amended the original law, 
33 states : 

“Any such eligible person may apply for a short 
intensive postgraduate or training course of less than 30 
weeks; provided, that the Administrator shall have the 
authority to contract with approved institutions for such 
courses if he finds that the agreed cost of such courses 
is reasonable and fair.” 

Q Now, that refers to a short intensive course, does 
it not? A Of less than 30 weeks. 

Q “Of less than 30 weeks”. It makes no reference 
to a full-time course? A It makes no reference specifi¬ 
cally to courses of more than 30 weeks. 

Q Now, your regulation effective July 1, 1948, specifi¬ 
cally seeks to affect courses of more than 30 weeks, does 
it not? A That is correct, sir. 

Q And you vary the customary charge by determining 
the fair and reasonable compensation? A That is cor¬ 
rect, sir. 

Q And that is the only authority—the only authority 
that you rely upon is that which you have submitted? 
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A No, sir, there are two additional authorities. 

34 Q What are they? A They are: “Any such 
eligible person may apply for a course of instruc¬ 
tion by correspondence without any subsistence allowance; 
Provided, That the Administrator shall have authority 
to contract with approved institutions for such courses 
if he finds that the agreed cost of such courses is reason¬ 
able and fair.” 

Q Is that not limited exclusively to correspondence 
courses? A That is correct, sir. There is an additional 
authority which we rely upon, which is derived from 
Public Law 377. 

Q Name the section, please. A Public Law 377, ap¬ 
proved August 6,1947, states: 

“The Administrator of Veterans’ Affairs is authorized 
to contract with approved institutions for such courses 
where the Administrator finds that the agreed cost is 
reasonable and fair.” 

Q “Such courses” refers to what? A Institutional 
on-farm courses. 

Q Institutional on-farm courses, exclusively? A That 
is correct, sir. 

Q Not private vocational school courses of more than 
30 weeks? A That is correct, sir. 

Q Have you now quoted for us all of the au- 

35 thoritv on the basis of which you and other officials 
of the Veterans Administration consider that you 

had the right to promulgate the regulation, effective July 
1, 1948? A Except the unwritten law, which I think is 
generally recognized in the executive department of the 
government, that, whenever a condition arises which is or 
which might be considered as detrimental to the public 
welfare, that it is incumbent for an executive department 
of the government to take action to protect the interest 
of the public welfare. 

Q And, Mr. Stirling, is it your position and your tes¬ 
timony that that “practice”—and I put the word within 
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quotation marks—or as you characterized it, “the un¬ 
written law”, authorizes you to vary a congressional 
enactment? A I believe as a member or employee in 
the executive department of the government administering 
a law involving such large sums of expenditures that, if a 
condition arises which, in itself, warrants immediate ac¬ 
tion, and such action is in keeping with what he under¬ 
stands to have been the intent of Congress in previous 
actions which it took in our law itself, as I have quoted 
in my previous answer, I think the employee would be 
derelict in his duty not to take immediate action; and 
the action which the Administrator of Veterans’ Affairs 
took was in harmony with the opinion of the Solicitors 
of the Veterans Administration. 

Q Would your answer be the same if that action 
36 contravenes the statute? A No, sir. 

Q In short then, in the absence of legislative 
authority enacted into law, you would not have the au¬ 
thority to vary the terms of the Act by regulation or to 
interpret the Act by regulation, isn’t that correct? A 
Since, so far as I am concerned, there was nothing in the 
law which prevented the Veterans Administration from 
taking the action which it did, I believe that the action 
taken by the Veterans Administration is within the full 
meaning of the law. 

Q Do you say that, in the face of the provisions of 
Public Law 346, as amended by Public Law 268, which 
reads: 

“Section 5(a): Paragraph 1 of Part VIII of Veterans’ 
Regulation numbered 1(a), as amended, is amended to 
read as follows: 

‘5. The Administrator shall pay to the educational or 
training institution, for each person enrolled in a full¬ 
time or part-time course of educational training, the cus¬ 
tomary cost of tuition, and such laboratory, library, 
health, infirmary, and other similar fees as are custo¬ 
marily charged, and to pay for books, supplies, equipment 
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and other necessary expenses, exclusive of board, lodg¬ 
ing, other living expenses, and travel, as are gen- 
37 erally required for the successful pursuit and com¬ 
pletion of the course by other students in the in¬ 
stitution : provided, that in no event shall such payments, 
with respect to any person, exceed $500 for an ordinary 
school year unless the veteran elects to have such cus¬ 
tomary charges paid in excess of such limitation, in which 
event there shall be charged against his period of eligi¬ 
bility the proportion of an ordinary school year which 
such excess bears to $500 * * V’? A The answer to the 
question is: I do. 

Q Now, you are also familiar with the provision of 
the Act, Public Law 346, paragraph “8” of Part VIII, of 
the Veterans ’ Regulations, which reads: 

“No department, agency or officer of the United States, 
in carrying out the provisions of this Part, shall exercise 
any supervision or control, whatsoever, over any state 
educational agency, or state apprenticeship agency, or 
any educational or training institution.”? A Yes, sir, 
I am familiar with it. 

Q And you are also familiar with paragraph 11 of 
Part VIII, which by its terms includes vocational schools 
as being included in the term “educational or training 
institutions’ \ are you not ? A Yes, sir. 

Q There is one other thing—and I take it, Mr. Stir¬ 
ling, that you likewise are familiar with paragraph 
3S 9 of Part VIII, which provides in part that: 

“Consistent with and subject to the provisions 
and limits set forth in this Title, the Administrator shall, 
from time to time, prescribe and promulgate such rules 
and regulations as may be necessary to carry out its 
purposes and provisions.” A Yes, sir. 

Q Now, you nevertheless promulgated the regulations, 
effective July 1, which were published in the Federal Reg¬ 
ister under date of May 19, 1948? A The Veterans Ad¬ 
ministration did so. 
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Q Well, General Gray did? A Yes, sir. 

Q And you support the action of General Gray? A 
I most assuredly do. 

Q And General Gray intended, when he caused the 
regulations to be published on that date in the Federal 
Register, that, effective July 1, 1948, no school coming 
within the provision of the regulation would be paid any 
charges for services which it rendered unless it had first 
submitted cost data and had agreed to a contract con¬ 
taining a fair and reasonable cost determination made 
by you? A Yes, sir. 

Q And you intended to carry out that plan and course 
of action as outlined in the regulation published 
39 on May 19 in the Federal Register, to be effective 
July 1, 1948? A Yes, sir. 

Q And, as far as you know, the same is true of Mr. 
Monk; isn’t that correct? A That is correct, sir. 

Q And, as far as you know, the same is true of—what 
is that name, Mr. Turner?— 

MR. TURNER: Mr. Kelsey. 

Q —Mr. Kelsey; isn’t that true? A Yes, sir. 

Q Now, your plan and purpose and intention, and like¬ 
wise the plan, purpose and intention of Messrs. Gray, 
Monk and Kelsey, so far as you know, were that no pay¬ 
ments would be made to any school unless there was a 
contract with such school which had been agreed upon, 
and in which contract there would be rates which would 
not exceed the rates determined by the Veterans Adminis¬ 
tration or its officials to be fair and reasonable in accord¬ 
ance with the provisions of a formula incorporated in the 
regulation; isn’t that correct? A That is correct, sir. 

• • • • 

54 Cross Examination 

BY MR. TURNER: 

Q In the course of the examination-in-chief, Mr. Stir¬ 
ling, Mr. Brill asked you as to whether you and other 
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officials of the Veterans Administration had considered 
the tenn “customary charge” to be that charge made to 
non-veteran students by private vocational schools. Now, 
I want to ask you this question with respect to this matter 
of the term “customary charge”: Do you, in your con¬ 
sideration of that term, draw a distinction between 

55 schools established before June 22, 1944, and those 
established after June 22, 1944, as to whether one 

has customary charges and the other does not, within the 
purview of the Act? A We most assuredly do, Mr. 
Turner, for the simple reason that we know, as we do, 
some of the background. 

Q Let me ask you this: Can you say you do make a 
distinction? A Yes. 

Q “Yes”, and upon what basis? A Because, know¬ 
ing something about the background of this law and the 
writing of paragraph 5, we knew—and we know today— 
what those who sponsored the Servicemen’s Readjustment 
Act, the Education and Training Title, had in mind when 
they passed this law at the outset, when they were work¬ 
ing on it in the Committee, for boys who were pursuing 
courses and who wanted to pursue courses in educational 
and other institutions where they had been pursuing a 
course before they went into the service; for instance, 
George Washington University, Harvard, Yale, New York, 
Cornell, or other recognized institutions throughout the 
land, plus your high schools for boys whose courses had 
been interrupted in the high schools. They had in mind 
schools of that kind; and anyone who wishes to examine 
paragraph 5 and the Committee Report, referred to by 
Mr. Brill as Report No. 1449, can see that it was written 
by those who were primarily interested in the train- 

56 ing of the boys in institutions that had already 
been established and which had already been in 

existence and had established charges which had been 
known to the public for years. In a new institution com¬ 
ing into play subsequent to June 22, 1944, with a claimed 
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customary charge, which institution had never been ex¬ 
posed to the competitive practices of other institutions, 
that word “customary”, to my way of thinking, could only 
have meant, in the minds of those who wrote paragraph 5, 
those charges, which had been made in years gone by, 
by well-established institutions, whether those institutions 
be your non-profit or profit institutions, that were in 
existence at that time. With a new school coming into 
the picture, I don’t believe that Congress ever intended 
that, because the school charged $499.99 when there was 
evidence in the possession of the Veterans Administration 
that there was an exorbitant profit being made, the Vet¬ 
erans Administration be denied the right, because of a 
peculiar wording of paragraph 5 and the use of the word 
“customary”, to require it to pay the charges, just be¬ 
cause the institution claimed that was the “customary 
charge”. 

Q Now, did you ever make a distinction, based upon 
the number of veterans enrolled in any such institution, 
as to whether or not that institution would be recognized 
by you as having a “customary charge”? A Yes, 
57 our instructions provided that, if the majority of 
the students were non-veterans, we would so recog¬ 
nize their customary charges as “customary charges”. 

Q But if the majority of the enrollment consisted of 
veterans and the institution was established after the 
effective date of the Act, so that it had no rates at all 
fixed— 

MR. BRILL: When? 

MR. TURNER: Before the date of the Act. 

A We believed, after information had come to our 
attention in the year 1947, that we should require the 
submission of cost data in order to arrive at an agreed 
rate which was considered fair and reasonable by the in¬ 
stitution and by the government. 

Q If you determined that institutions had no real “cus¬ 
tomary cost of tuition”, as that term is used in para- 
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graph 5 of Part VIII, Veterans ’ Regulation 1(a), as 
amended, was there any other guide-post in paragraph 8 
to tell you what that institution should be paid! A Para¬ 
graph 8? 

Q Paragraph 5, Part VIII? A The only guide-post 
which we believe we had was the attitude of the Congress 
in using the language “fair and reasonable’’ not only in 
the original law in paragraph 5 in the last proviso but in 
the amendments which occurred eighteen months later. 

Q Do you know of any provision of the law under 
58 w’hich you administered this program that tells you 
how much you would pay an institution which, you 
find, does not have a customary cost of tuition? A We 
know of no provision in the law that tells us how or what 
to pay where the charge is claimed subsequent to June 22, 
1944, as a customary charge as to the amount we should 
pay the institution. 

Q Now, where this plaintiff institution here has al¬ 
leged in its complaint—and I am sure the matter is not 
in dispute that it has a great majority of veterans in its 
student enrollment but a few non-veterans, but it does have 
some non-veterans—now, in determining under the regula¬ 
tions which went into effect July 1, 1948, what the Vet¬ 
erans Administration will pay for veterans enrolled in 
that institution, have you undertaken to tell the state offi¬ 
cials what may properly be charged to non-veterans? A 
We have not. 

Q Have you undertaken to tell the institution what it 
should charge non-veterans? A We have not, sir. 

• • • • 

62 Q (After an off-the-record discussion) Now, 
Mr. Stirling, putting aside, for the purpose of con- 

63 sidering this question, contracts required under the 
provisions of paragraph 3 of Part VIII pertaining 

to correspondence courses, and short intensive postgrad¬ 
uate, or training courses of less than 30 weeks, and like- 
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wise putting aside, for the purpose of considering this 
question, contracts required under the provisions of para¬ 
graph 11, Part VIII, respecting institutional on-farm 
training, I will ask you to state whether the basis for re¬ 
quiring the execution of a contract under the regulation 
made effective July 1, 1948, is the non-existence of a cus¬ 
tomary cost of tuition— 

MR. BRILL: As you claim. 

MR. TURNER: —as you understand? A Yes. 
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courses hut required him to pay to approved educational 
or training institutions the customary cost of tuition under 
$500, does the District Court have jurisdiction of an action 
by an educational or training institution against the Admin¬ 
istrator to declare in excess of his delegated powers a 
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Statement 

The National Association of Private Schools is a cor¬ 
poration organized under the laws of the District of Colum¬ 
bia and is interested in furthering the private school 
industry. The Association is concerned with the issues 
presented by this case and has obtained the consent of 
both parties to file this brief amicus curiae. 
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This case arises under the Servicemen’s Readjustment 
Act of June 22, 1944 as amended (58 Stat. 287; 59 Stat. 
626; Public Law 346, 78th Congress, 38 U. S. C. 701-f, 
and 705). Public Law 346, 78th Congress, Part VII 
authorizes veterans of World War II to receive educational 
and vocational rehabilitation benefits. In the case of 
correspondence courses and those less than thirty weeks, 
the Administrator is authorized by the statute to contract 
with approved institutions for tuition which he finds is 
fair and reasonable (Section 3). However in the case 
of other approved educational or training institutions, 
the statute requires the Administrator to pay the custom¬ 
ary cost of tuition, not exceeding $500 for an ordinary 
school year for each person enrolled in full or part-time 
course (Section 5). The Administrator is required to 
secure from each State lists of approved schools which are 
qualified to furnish educational or training and is for¬ 
bidden to exercise any supervision or control over these 
institutions (Sections 4 and 8). Authority is granted the 
Administrator to issue regulations (Section 9). Prior to 
the enactment of the Servicemen’s Readjustment Act of 
June 22, 1944, statutory provisions had been enacted to 
the effect that decisions of the Administrator on any ques¬ 
tion of law or fact shall be final and conclusive and not 
subject to judicial review (38 U. S. C. lla-2, 705). 

On May 19, 1948, the Administrator issued a regulation 
(38 C. F. R. 36.287) effective July 1, 1948, which requires 
an educational or training school which was either estab¬ 
lished after June 22, 1944 or which increased its tuition 
more than 25% subsequent to June 22,1944 for all students 
and which has a majority of veterans enrolled in the insti¬ 
tution, to submit cost data to the Administrator and to 
negotiate a contract with him even though the customary 
charges for tuition on the part of the institution do not 
exceed the rate of $500. 
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Appellant is an educational institution approved by the 
State of New York, and organized on November 6, 1946. 
More than a majority of its students are veterans, eligible 
for benefits under the Servicemen’s Readjustment Act. 
None of its courses are correspondence or short term 
courses of less than thirty weeks. Until the regulation 
noted above became effective, the Administrator paid to 
appellant its usual charges for tuition which was under 
the prescribed $500. In May, 1948, the Administrator 
advised appellant that it was required to submit cost data 
under the new regulation and negotiate contracts for 
tuition. On June 29, 1948, appellant brought this action 
to restrain the Administrator from enforcing the new regu¬ 
lation and to have it declared invalid on the ground that 
he had exceeded his statutory powers. The District Court 
granted appellees’ motion for summary judgment after 
trial and from this order this appeal is taken. 

Summary of Argument 

Appellant contends that the Administrator was granted 
authority to determine fair and reasonable fees only in the 
case of correspondence and short term courses, that in the 
case of other schools like appellant, he possessed no dis¬ 
cretion and was obligated to pay tuition provided it was 
customary and under $500. If as contended the Adminis¬ 
trator exceeded his delegated authority in promulgating 
the regulation of May 19,1948 which is the subject of attack 
herein, then this is a case where the Administrator’s actions 
are beyond his statutory authority and are considered his 
individual actions rather than those of the sovereign. In 
such cases the official’s actions are considered “ultra vires 
his authority and therefore may be made the object of 
specific relief.” Larson v. Domestic & Foreign Commerce 
Cory., 337 U. S. 682. An action of this nature is not a suit 
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or claim against the government. Land v. Dollar , 330 TJ. S. 
731; Philadelphia Co. v. Stimson, 223 U. S. 605, 619, 620. 

By the express terms of the statute 38 U. S. C. ll-a-2, 
705 statutory review is denied in the cases of pensions, com¬ 
pensation allowances and privileges on the theory that the 
“benefits conferred by gratuities may be redistributed 
or withdrawn at any time in the discretion of Congress. 99 
Lynch v. United States, 292 U. S. 571, 577. On the other 
hand, war risk policies, being contracts are property rights 
and create vested rights. The provisions denying statu¬ 
tory review are inapplicable to such cases. Lynch v. United 
States, supra; United States v. Robinson, 103 F. 2d 713 
(C. A. 9). And, it may be questioned whether Congress 
ever intended to deny statutory review where administra¬ 
tive officials exceed their statutory authority. In the instant 
case, the appellees by acting beyond the scope of their dele¬ 
gated authority are unlawfully interfering with the vested 
rights which appellant acquired through license under the 
State of New York to instruct and train veterans and non¬ 
veterans. Their right to conduct business is as adversely 
affected as was the case of the Columbia Broadcasting Sys¬ 
tem when the Federal Communications Commission promul¬ 
gated regulations which denied licenses to broadcasting 
stations which entered into defined contracts with any net¬ 
work organization. In such a case, the Supreme Court held 
that such a regulation was reviewable. Columbia Broad¬ 
casting System, Inc. v. United States, 316 U. S. 407. The 
review here sought is not by one who is the recipient of a 
gratuity, but by one who stands in a business and con¬ 
tractual relationship, whose business has been adversely 
affected by the regulation in question, and whose interest is 
such that it has a standing in court to complain of the unlaw¬ 
ful exercise of authority by appellees. Under such circum¬ 
stances, the situation is like that of war contracts and the 
statutory preclusion of review is inapplicable. Indeed, since 




the appellees have unlawfully interfered with appellant’s 
vested right to conduct their business, and with their con¬ 
tractual relationships, it may be doubted whether a statu¬ 
tory denial of review may be made applicable. St. Joseph 
Stockyards v. United States, 298 U. S. 38, 52; Anniston 
Mfg. Co. v. Davis, 301 U. S. 337, 346; B. & 0. R. R. Co. v. 
United States, 298 U. S. 349, 368. 

Point I 

The Suit Is Not Against the United States 

Although the complaint herein sought to restrain the 
appellees from discontinuing the payment of tuition fees 
due and to become due in accordance with the statute, it 
also requested a decree “that the regulation above men¬ 
tioned, under which the defendants purport to act are unau¬ 
thorized by any statute and are illegal and unenforce¬ 
able.” (Jt. App. 10A). The action herein was filed two 
days before the effective date of the attacked regulations 
(Jt. App. 2A) and sought no payment of moneys then due 
to it from the public treasury. In essence, it sought a decla¬ 
ration that administrative officials acted beyond the scope 
of their delegated powers in promulgating rules and regu¬ 
lations. 

In Larson v. Domestic & Foreign Commerce Corp., 337 
U. S. 682, 689, Chief Justice Vinson said: 

“* * * where the officer’s powers are limited by 

statute, his actions beyond those limitations are con¬ 
sidered his individual and not sovereign actions. The 
officer is not doing the business which the sovereign has 
empowered him to do or he is doing it in a way which 
the sovereign has forbidden. His actions are ultra 
vires his authority and therefore may be made the ob¬ 
ject of specific relief. It is important to note that in 
such cases the relief can be granted without implead¬ 
ing the sovereign, only because of the officer’s lack of 
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delegated power * * * and since the jurisdiction of 
the court to hear the case may depend, as we have 
recently recognized, upon the decision which it ulti¬ 
mately reaches on the merits, it is necessary that the 
plaintiff set out in the complaint the statutory limita¬ 
tion upon which he relies.” 

In Land v. Dollar, 330 U. S. 731, the Supreme Court also 
recognized the rule that ‘‘an agent or officer of the United 
States who acts beyond his authority is answerable for his 
actions.” Similarly in Philadelphia Co. v. Stimson, 223 
U. S. 605, 619, 620, the court declared that: “The exemp¬ 
tion of the United States from suit does not protect its 
officers from personal liability to persons whose rights of 
property they have wrongfully invaded.” 

The instant case is one where the complaint specifically 
sets forth the statutory limitations upon which reliance is 
placed for the asserted claim that the defendants have ex¬ 
ceeded their statutory authority (Jt. App. 8A) and if this 
contention on the merits of unlawful exercise of power is 
upheld, then the suit is properly one against officers who 
acted ultra vires their authority, is not a suit against the 
United States and is maintainable. Whether the appellees 
unlawfully exercised power not conferred upon them by the 
statute in promulgating regulations will be discussed below. 

Point II 

Review Is Not Precluded by Statute 

The appellant seeks a declaratory judgment that the 
appellees have issued regulations in excess of the powers 
delegated to them by the Servicemen’s Readjustment Act of 
June 22, 1944. The “construction and interpretation of 
statutes and ordinances and the question of their applica¬ 
tion to the plaintiff is a common question of declaratory 
judgment.” Borchard, Declaratory Judgments (2nd ed., 
1941), pp. 788-789. Under Section 10 of the Administra- 
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/ tive Procedure Act, 5 U. S. C. 1009, declaratory judgment 
procedure may be utilized to determine the validity or 
application of agency action. (Senate Document 248, 79th 
Congress, p. 276; and see Kristensen v. McGrath, 179 F. 2d 
796). 

It is likewise clear that the appellant has been adversely 
affected by the regulations and has a sufficient interest to 
maintain this action. In Columbia Broadcasting System, 
Inc. v. United States, 316 U. S. 407, 417, 422, the Federal 
Communications Commission promulgated regulations 
which authorized it to refuse a license to any broadcasting 
station which entered into defined types of contracts with 
any broadcasting network organization. The plaintiff 
Columbia Broadcasting System asserted that these regula¬ 
tions were invalid, adversely affected its relations with 
broadcasting stations and impaired its ability to carry on 
its business in maintaining and operating its nationwide 
broadcasting network. In holding that a cause of action 
was stated, the Supreme Court said: 

“The regulations here prescribe rules which govern 
the contractual relations between stations and the net¬ 
works. If the applicant for a license has entered into 
an affiliation contract, the regulations require the Com¬ 
mission to reject his application. • * * The regu¬ 

lations are not any the less reviewable because their 
promulgation did not operate of their own force to deny 
or cancel a license. It is enough that failure to comply 
with them penalizes licenses and appellant with whom 
they contract. If an administrative order has that 
effect it is reviewable. * • * 

“It is enough that by setting the controlling stand¬ 
ards for the Commission’s action, the regulations pur¬ 
port to operate to alter and affect adversely appellants’ 
contractual relations with station owners whose ap¬ 
plications for licenses the regulations will cause to be 
rejected and whose licenses the regulations may cause 
to be revoked.” 
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In the instant case, upon the enrollment of an eligible 
veteran, Congress created a contractual relationship be¬ 
tween the Administrator and state-approved educational 
institutions for the benefit of the veteran. The contractual 
relationship required the Administrator to pay a customary 
cost of tuition not exceeding $500. Only in the case of cor- 
• respondence courses and those less than thirty weeks was 
the administrator authorized to enter contracts for tuition 
fees which the administrator determined were fair and 
reasonable. 

The Administrator sought by regulation to interfere with 
the contractual relation established by Congress, and to 
prescribe rules governing contractual relationships where 
it had no authority so to do. Failure on the part of appel¬ 
lant to comply with the regulations would require it to 
close its doors. Veterans would not seek training in schools 
where veterans benefits were not paid. Compliance with 
the regulations requires appellant to enter into contracts 
at lower tuition fees upon the terms set by the Adminis¬ 
trator. Appellant’s interests are therefore adversely af¬ 
fected and are as great as, if not greater than, that of the 
Columbia Broadcasting System. If not precluded by stat¬ 
ute, it may maintain this action. 

The statute relied upon for the proposition that review 
is precluded, provides that “the decisions of the Adminis¬ 
trator of Veterans Affairs on any question of law or fact 
concerning a claim for benefits or payments under any Act 
administered by the Veterans’ Administration shall be final 
and conclusive and no other official or any court of the 
United States shall have power or jurisdiction to review 
any such decision” (54 Stat. 1197; October 17, 1940; 38 
U.S.C. lla-2). It is further provided that “all decisions 
rendered by the Administrator of Veterans’ Affairs under 
provisions of sections 701-703, 704, 705, 706, 707-715, 716- 
721 of this title and sections 30a, 485 of Title 5 or the 
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regulations issued pursuant thereto, shall be final and con¬ 
clusive on all questions of law and fact, and no official or 
court of the United States shall have jurisdiction to review 
by mandamus or otherwise any such decision” (48 Stat. 9, 
March 20, 1933, 38 U.S.C. 705). 

These provisions have been held to preclude judicial re¬ 
view only in the case of gratuities. Thus in holding that 
War Risk Insurance policies were not within the ban of 
the statute, the Supreme Court stated in Lynch v. United 
States, 292 U. S. 571, 577, 579: 

“Pensions, compensation allowances and privileges 
are gratuities. They involve no agreement of par¬ 
ties; and the grant of them creates no vested rights. 
The benefits conferred by gratuities may be redis¬ 
tributed or withdrawn at any time in the discretion 
of Congress. * * • On the other hand War Risk 
policies being contracts, are property and create 
vested rights. • • • Valid contracts are property, 
whether the obligor be a private individual, a munici¬ 
pality, a State or the United States. Rights against 
the United States arising out of a contract with it are 
protected by the Fifth Amendment.” 

In United States v. Robinson, 103 F. 2d 713 (C.A. 9) 
where an action was brought to recover benefits under 
a contract of war risk insurance, the court said: 

“We recognize that the law is well settled that the de¬ 
cisions of the Veterans Administration upon ques¬ 
tions concerning pensions, compensation allowances 
and special privileges, all of which are gratuities are 
final and not subject to judicial review. But this case 
involves a claim under a war risk insurance contract 
and it has been held that the provisions of 705 Title 38 
U.S.C.A. do not apply to such a claim. Lynch v. United 
States, 292 U. S. 571, 587, 54 Sup. Ct. 840, 78 L. Ed. 
1434.” 

In the instant case it cannot be argued that gratuities 
are paid to the educational or training institution, which 
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furnishes services and supplies in exchange for the pay¬ 
ment which is made to it. The relationship between the 
Administrator and the school is contractual. As soon as 
an eligible veteran is enrolled, the Administrator is obliged 
to pay customary tuition not exceeding $500, not as a 
gratuity to the school but as a gratuity to the veteran. Upon 
enrollment the school has a contractual right to collect such 
fees, a property right protected by the Fifth Amendment. 
Lynch v. United States, supra. As a matter of Congres¬ 
sional intent, it is submitted that the provisions precluding 
judicial review in respect to gratuities were not intended 
to affect the contractual or business rights of educational 
institutions any more than they were intended to affect con¬ 
tractual obligations under war risk insurance policies. 

To hold otherwise, might bring these provisions of the 
statute into constitutional jeopardy. In St. Joseph Stock- 
yards v. United States, 298 U. S. 38, 52, it was pointed out 
that the requirements of due process, aided by Article m 
of the Constitution, requires the Federal Courts to exercise 
judicial review over administrative decisions involving 
constitutional rights. The court said: 

“But to say that their findings of fact may be made 
conclusive where constitutional rights of liberty and 
property are involved, although the evidence clearly 
establishes that the findings are wrong and constitu¬ 
tional rights have been invaded, is to place these rights 
at the mercy of administrative officials and seriously 
to impair the security inherent in our judicial safe¬ 
guards. * * * The principle applies when rights either 
of person or property are protected by constitutional 
restrictions.” 

See also: 

Avmiston Mfg. Co. v. Davis, 301 U. S. 337, 346; 

B <& 0 R.R. Co. v. United States, 298 U. S. 349, 368; 
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Final Report, Attorney General’s Committee on Admin¬ 
istrative Procedure (1941) pp. 76, 87. 

The regulations here attacked seek to alter and interfere 
with the contractual rights—rights of property, protected 
by the Fifth Amendment—which have been defined by Con¬ 
gress, in the Servicemen’s Readjustment Act of 1944. They 
likewise interfere and curtail appellant’s right to do business 
under a license granted to it by the State of New York. If 
the regulations are unlawful as contended, then the right 
to be free from unlawful interference with appellant’s 
business and contractual relationships, is one protected by 
the Fifth Aonendment. Under such circumstances, statutory 
preclusion of review, even if intended by Congress, would 
be unconstitutional. It is therefore submitted that judicial 
review is not only appropriate herein but required by con¬ 
stitutional mandate. 

Point III 

The Administrator Was Given No Discretion Whatever 
to Set Tuition Fees for Approved Schools Which Provide 
Neither Short Term Nor Correspondence Courses and 
the Regulations Are Invalid. 

The statute expressly authorized the Administrator to 
set fair and reasonable fees in cases where correspondence 
courses or less than thirty week courses are given. But in 
the case of approved schools giving courses like appellant, 
the Administrator is given no discretion and is required 
to pay customary tuition fees under $500. 

Congressional debate on the bill which became the Serv¬ 
icemen’s Readjustment Act of 1944 make absolutely clear 
the proposition that the Administrator was required to pay 
the customary tuition charged to other students in an 
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amount under $500. That this was the intention is indicated 
by Congressman Cunningham who stated: 

“The administrator of Veterans’ Affairs will pay the 
bill just as the parents would pay it. The administrator 
of Veterans’ Affairs has absolutely nothing to say about 
the courses of instruction that the institution and col¬ 
leges will offer. He will have no control over the ad¬ 
ministration of those schools, nothing to say about the 
faculty, the enrollment, the fees nor anything else. If 
the veteran wants to go to a school that is accepted, and 
he is in there, the power and the duty of the Adminis¬ 
trator ends at that point except to pay the tuition up 
to $500 per year. • * *” 90 Cong. Record 4359-4623. 
(Italics supplied.) 

The customary tuition fee was intended to be the same 
fees charged other students (House Committee Hearings, 
78th Congress on HR 3917 and S.1767). And, for three 
years, the appellees so interpreted the statute. This con¬ 
temporaneous construction of the statute is entitled to great 
weight. Norwegian Nitrogen Co. v. United States, 288 U. S. 
294, 315; United States v. American Trucking Association, 
310 U. S. 534, 549; Billings v. Truesdell, 321 U. S. 542, 552. 
Congress expected that new schools would be established to 
teach such subjects as television, radar, plastics and it 
intended that these new schools if approved by the State 
would be treated identically with schools already estab¬ 
lished. ( 90 Cong. Record, pp. 4546, 4623). Under these 
circumstances it is submitted that the regulations herein 
which differentiate between schools established prior to and 
subsequent to June 22,1944 and which require those in the 
category of appellant established subsequent to that date 
to submit cost data and negotiate contracts, after a practice 
of payment of customary tuition under the statute prior 
to July 1,1948, are in excess of the authority of the Admin¬ 
istrator. 
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Conclusion 

Since the Administrator exceeded his statutory power in 
promulgating the regulations herein, judicial action is ap¬ 
propriate for a declaration that his actions were ultra vires 
his authority. Statutory provisions precluding judicial 
review in respect to gratuities are inapplicable to the con¬ 
tractual relationship which is here established by Congress. 
The order of the court below should therefore be reversed 
and judgment entered for appellant. 

Respectfully submitted, 

Jack Wassekman, 

Attorney for National Association 
of Private Schools, Amicus Curiae, 

Warner Building, 
Washington, D. C. 
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In the opinion of the appellees the questions are: 

1. Whether the District Court had jurisdiction, in this action 
commenced June 29,1948, to enjoin the Administrator of Vet¬ 
erans’ Affairs and certain of his assistants from giving prospec¬ 
tive effect to a regulation, effective July 1,1948, prescribing in 
substance that certain proprietary schools had no customary 
cost of tuition within the meaning of Title II of the Service¬ 
men’s Readjustment Act of 1944, as amended, and that tuition 
rates to be paid such schools by the Government for educa¬ 
tion or training given to veterans would be determined by 
contractual negotiation pursuant to a formula designed to pro¬ 
vide fair and reasonable compensation. 

2. Whether the challenged regulation is valid as being within 
the powers conferred upon the Administrator. 

a) 
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STATEMENT 

This action was commenced on June 29, 1948, for the pur¬ 
pose of enjoining the appellees from enforcing a certain regula¬ 
tion promulgated by the Administrator of Veterans’ Affairs on 
May 19, 1948, to become effective July 1, 1948, and likewise 
enjoining the appellees from refusing to make payment to 
the appellant for tuition fees “to become due” for training 
veterans under Title II of the Servicemen’s Readjustment Act 
of 1944, as amended. Additionally, the appellant sought a 
judgment and decree that the challenged regulation was un¬ 
authorized by statute and is illegal and unenforceable. To 
the extent challenged by the appellant the regulation provides, 
in substance, that managers of field offices of the Veterans’ 
Administration shall require contracts with other than non¬ 
profit institutions, i. e., proprietary or profit institutions, for 
courses given to veterans under the provisions of Title II of 
the Servicemen’s Readjustment Act where (1) a majority of 

(l) 
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the enrollment consists of veterans, and the institution either 
(2) has been established subsequent to June 22,1944, or (3) if 
established prior to June 22, 1944, has increased its charges to 
all students subsequent to that date to an amount which is 
regarded as unreasonable for the services rendered (Appel¬ 
lants App. 1, 26). The regulation also provides that the rate 
of tuition to be paid is to be determined by negotiation pur¬ 
suant to a formula, set forth in the regulation, which is designed 
to provide fair and reasonable compensation. 

In addition to containing a responsive pleading, the answer 
filed by the appellees (Jt. App. 11 A) set up the defenses of (1) 
failure of the complaint to state a claim upon which relief can 
be granted, (2) lack of jurisdiction of the subject of the action 
and lack of jurisdiction to grant the relief sought in the com¬ 
plaint. Before answer was filed by the appellees, Gray, Stirling, 
Monk, and Kelsey, the action was dismissed as to certain ad¬ 
ditional defendants—officials and employees of the New York 
offices of the Veterans’ Administration—and for all purposes 
the case thereafter proceeded against the appellees. 

After trial on the merits, the District Court filed an opinion 
on October 14,1949, as set forth in appellant’s statement, find¬ 
ing that the challenged regulation is valid, but nevertheless 
concluding that the court was without jurisdiction by statute 
and by the nature of the action. Thereafter, on January 16, 
1950, the court filed findings of fact and conclusions of law (Jt. 
App. 16A-20A) and entered judgment (Jt. App. 20A-21A) dis¬ 
missing the action on the merits. The District Court con¬ 
cluded as a matter of law (conclusion IV) that the ultimate pur¬ 
pose in seeking the relief prayed for in the complaint is the 
payment of public moneys out of the public treasury and the 
action is essentially one against the United States for which 
consent has not been given. And the court further concluded 
(conclusion V) that the court was without jurisdiction by 
virtue of the provisions of 48 Stat. 9,38 U. S. C. A. § 705, and 
54 Stat. 1197,38 U. S. C. A. § lla-2. 

Appellees do not concede the correctness of appellant’s state¬ 
ment that the Veterans’ Administration “had been paying the 
appellant the customary cost of tuition” until June 30, 1948. 
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Appellees agree, however, that until June 30, 1948, the Vet¬ 
erans’ Administration paid the appellant what appellant 
claimed to be its customary charges. 

PERTINENT STATUTES AND REGULATIONS 

Paragraph 5, Part VIII, Veterans’ Regulation No. 1 (a), as 
amended December 28, 1945 (Public Law 268, 79th Cong., 59 
Stat. 626,38 U. S. C. A. ch. 12, p. 202,1949 Pocket Part), reads 
as follows: 

5. The Administrator shall pay to the educational or 
training institution for each person enrolled in full-time 
or part-time course of education or training, the custom¬ 
ary cost of tuition, and such laboratory, library, health, 
infirmary, and other similar fees as are customarily 
charged, and may pay for books, supplies, equipment, 
and other necessary expenses, exclusive of board, lodg¬ 
ing, other living expenses, and travel, as are generally 
required for the successful pursuit and completion of the 
course by other students in the institution: Provided, 
That in no event shall such payments, with respect to 
any person, exceed $500 for an ordinary school year un¬ 
less the veteran elects to have such customary charges 
paid in excess of such limitation, in which event there 
shall be charged against his period of eligibility the pro¬ 
portion of an ordinary school year which such excess 
bears to $500: Provided further, That no payments shall 
be made to institutions, business, or other establish¬ 
ments furnishing apprentice training on the job: And 
provided further, That any institution may apply to 
the Administrator for an adjustment of tuition and the 
Administrator, if he finds that the customary tuition 
charges are insufficient to permit the institution to fur¬ 
nish education or training to eligible veterans, or inade¬ 
quate compensation therefor, may provide for the 
payment of such fair and reasonable compensation as 
will not exceed the estimated cost of teaching personnel 
and supplies for instruction; and may in like manner 
readjust such payments from time to time. 
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Other pertinent statutory provisions, except as may herein¬ 
after be supplemented, are set forth in Appellant’s Appendix 
1, pages 24-25, 27-28, said provisions being paragraphs 1, 3 
(b), 3 (c), 4, 8, and 9, Part VIII, Veterans’ Regulation No. 1 
(a), as amended; Section 5, Public Law 2, 73d Congress, 48 
Stat. 9, 38 U. S. C. A. § 705; Section 11, Public Law 866, 76th 
Congress, 54 Stat. 1197,38 U. S. C. § lla-2. 

The challenged regulation appears in 13 F. R. 2695-2698, 
May 19,1948, as Section 36.287, omitting therefrom subsection 
(a) and so much of subsection (b) as makes the same applicable 
to courses of less than 30 weeks, and Section 36.288, omitting 
subsections (a) and (b) (6), and so much of said section as 
makes the same applicable to courses of less than 30 weeks. 
Applicable portions of Section 36.288 appear in Appellant’s 
Appendix 1 at pages 25-27 and will not be repeated here. The 
remaining portion of the challenged regulation, which sets forth 
the formula for determining fair and reasonable compensation, 
is not copied herein because there is no specific challenge to it 
by the appellant. The challenged regulation also appears in 
38 C. F. R., 1949 Supp., § 21.570 and § 21.530, pp. 455,445. 

SUMMARY OF THE ARGUMENT 

I 

The District Court correctly held that it was without jurisdic¬ 
tion of the subject of the action and without jurisdiction to 
grant the relief prayed for in the complaint 

A 

The suit is essentially one against the United States for which 
consent has not been given 

The purpose of this suit was to enjoin the appellees from 
refusing to make payment to the appellant for tuition fees “to 
become due” for training veterans under Title II of the Service¬ 
men’s Readjustment Act of 1944, as amended, to enjoin them 
from requiring appellant to enter into allegedly unauthorized 
contracts with the Veterans’ Administration fixing tuition fees 
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to be paid by the Government for the training of veterans 
under the Act, and to procure a judgment and decree that the 
challenged regulation requiring contracts fixing tuition rates 
to provide fair and reasonable compensation is unauthorized, 
illegal and unenforceable. The action seeks specific relief 
against the appellees, the ultimate effect of which would be to 
require the United States, not the appellees as individuals, to 
disburse funds of the United States in payment of any differ¬ 
ences in tuition rates or charges between those claimed by the 
appellant to be due and those to be fixed pursuant to the for¬ 
mula of the challenged regulation. It is, therefore, essentially 
a suit against the United States and the Court was without 
jurisdiction of the same. Mine Safety Appliances Co. v. For- 
restcd, 326 U. S. 371, 90 L. Ed. 140; Boeing Air Transport v. 
Farley, 64 App. D. C. 162, 75 F. 2d 765, cert. den. 294 U. S. 
728, 79 L. Ed. 1258. 

The prayer for a declaratory judgment does not supply juris¬ 
diction not otherwise existing and the Declaratory Judgments 
Act does not include by implication consent of the United 
States to be sued for such relief. 

B 

The District Court was without jurisdiction by statute 

Title II of the Servicemen’s Readjustment Act of 1944, as 
amended, grants to servicemen a gratuitous benefit described 
therein as “education or training.” The decisions of the Ad¬ 
ministrator of Veterans’ Affairs in respect to all matters aris¬ 
ing under the provisions of the Act are final and conclusive on 
all questions of law and fact and not subject to judicial review. 
Section 5, Public Law 2, 73d Congress, 48 Stat. 9,38 U. S. C. A. 
§ 705; Section 11, Public Law 866,76th Congress, 54 Stat. 1197, 
38 U. S. C. A. § lla-2. Slocumb v. Gray, App. D. C., 179 F. 
2d 31. The statutes clearly preclude judicial review at the 
instance of a veteran for whose sole benefit the Act was passed, 
and the appellant, suing for specific relief in respect to antici¬ 
pated training to be given to veterans, is, at that stage, in no 
better position to demand judicial review than the veteran. 
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II 

The challenged regulation is not contrary to the governing 

statute and is valid 

A 

The Administrator of Veterans’ Affairs possesses and prop¬ 
erly exercised the power to promulgate the challenged 
regulation 

The challenged regulation was promulgated by die Admin¬ 
istrator of Veterans’ Affairs, pursuant to powers directly con¬ 
ferred upon him, for the purpose of making specific provision 
for the payment of tuition to institutions having no “custom¬ 
ary cost of tuition” within the meaning of the Act. (Para¬ 
graph 5, Part VIII, Veterans’ Regulation No. 1 (a), as 
amended). It is no less extensive, no more restrictive than 
other regulatory provisions defining such statutory terms as 
“full time course” and “ordinary school year,” which, like the 
term “customary cost of tuition,” the statute did not define. 
Without regulatory definition in these and in other respects 
it would have been impossible to determine what could law¬ 
fully have been paid either as tuition to a school or as sub¬ 
sistence allowance to the veteran. 

The appellant began operating its school in November 1946, 
more than two years after the Servicemen’s Readjustment Act 
was enacted. More than 95 percent of its enrollment consists 
of veterans. In such circumstances, as the challenged regula¬ 
tion in effect declares, the appellant and schools similarly sit¬ 
uated have no “customary cost of tuition” within the meaning 
of the Act and regulatory provision was necessary in order to 
determine what could properly and lawfully be paid. The 
challenged regulation provides a formula for the payment of 
“fair and reasonable compensation” including an allowance for 
profit. 

The legislative history, if resort thereto may properly be 
had, does not support the appellant’s contention that the Ad¬ 
ministrator acted without authority in promulgating the chal¬ 
lenged regulation. As a matter of fact, the Congress has, since 
the promulgation of the regulation, not only declined to 
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disapprove it but has actually adopted the precise language of 
it in Public Law 266,81st Congress, approved August 24,1949, 
— Stat. —, and in Public Law 610, 81st Congress, approved 
July 13, 1950. 

The regulation is not “plainly and palpably inconsistent with 
law” and should not be “disregarded or annulled.” Boske v. 
Comingore, 177 U. S. 459, 470, 44 L. Ed. 846; Carter v. For- 
rested, 85 App. D. C. 53,175 F. 2d 364, cert. den. 338 U. S. 832, 
84 L. Ed. —; Fussell v. United States, 100 F. 2d 995 
(C. C. A. 5th). 

B 

The challenged regulation does not undertake to control 
appellant’s business or deprive it of vested rights 

The regulation does not control appellant’s business; it does 
exercise some measure of control over the outlay of public funds 
but only where Congress has not specifically provided other¬ 
wise. The regulation is prospective in operation and does not 
purport to have retrospective effect. The appellant acquires 
no vested right to tuition payments until training has actually 
been given. 

There is no denial of due process of law in a declaration that 
an institution established after the effective date of the Act 
has no “customary cost of tuition” within the meaning of the 
Act. Congress was free to choose the means by which the 
training program should be given and saw fit to empower the 
Administrator of Veterans’ Affairs to fill in the details. 

C 

The challenged regulation does not violate the statutory pro¬ 
visions proscribing Federal supervision of training institu¬ 
tions and does not encroach upon the power of the State 

The undisputed evidence established that appellees have not 
undertaken to supervise training institutions, have never as¬ 
sumed to fix rates of tuition for other than veterans, and have 
never dictated to State officials what action should be taken, 
in the supervision of training institutions. See, in this con¬ 
nection, Stirling’s deposition (Jt. App. 66A) and Johnston’s 
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deposition (Jt. App. 33A-34A). The regulation itself con¬ 
tains no language whatever from which it may be concluded 
that the purpose of it is to dictate to State officials. 

Since the commencement of this action the Education Law 
of the State of New York has been held unconstitutional inso¬ 
far as it authorized the State Department of Education to fix 
rates in private vocational schools and the State Education 
Department no longer undertakes to fix such rates. The ap¬ 
pellant's claim of interference by appellees is, therefore, wholly 
without support. 


ABGUMENT 

I 

The District Court correctly held that it was without jurisdic¬ 
tion of the subject of the action and without jurisdiction to 
grant the relief prayed for in the complaint 

A 

The suit is essentially one against the United States for which 
consent has not been given 

The appellant sought in this action to enjoin the appellees 
from refusing to make payment to the appellant for tuition 
fees “to become due” for training veterans under Title II of 
the Servicemen's Readjustment Act of 1944, as amended, and to 
enjoin them from requiring appellant to enter into allegedly 
unauthorized contracts with the Veterans’ Administration for 
the training of veterans under the Act. Additionally, the ap¬ 
pellant sought a judgment and decree that the challenged 
regulation is unauthorized by statute and is illegal and unen¬ 
forceable. Although appellant now states that injunctive re¬ 
lief is no longer important, it is quite plain that there has been 
no abandonment of the prayer for permanent injunctive relief 
and that such would be insisted upon in the event a decree is 
entered declaring the challenged regulation invalid. Essen¬ 
tially, therefore, appellant seeks specific relief, the ultimate 
effect of which would implicate resort to funds of the United 
States, not funds of the appellees. 
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The answer filed by the appellees, in addition to containing 
a responsive pleading, set up the defenses of (1) failure of the 
complaint to state a claim upon which relief can be granted, 
and (2) lack of jurisdiction of the subject of the action and lack 
of jurisdiction to grant the relief sought in the complaint. Ap¬ 
pellees contended in the Court below, and assert here, that the 
suit cannot be maintained because it is essentially one against 
the United States; that this is so because the relief sought, to 
be effective for any purpose, would necessarily expend itself 
on the public treasury or interfere with the public administra¬ 
tion. The District Court agreed with appellees that the suit 
could not be maintained for want of jurisdiction, but entered 
findings of fact, conclusions of law and judgment in favor of 
appellees on the merits. 1 

Recent pronouncements by the Supreme Court have made 
plain that when specific relief is sought against an official of 
the United States in an action in which the United States is 
not a party, and in which the relief is not directed to illegal con¬ 
duct with respect to specific property, e. g., a threatened tres¬ 
pass against specific property belonging to the complainant, 
the controlling matter, in determining whether the suit is in 
reality against the United States and therefore prohibited, is 
whether the granting of the relief sought would have the ul¬ 
timate effect of requiring the expenditure of public funds or 
would otherwise interfere with the public administration., Mine 
Safety Appliances Co. v. Forrestal, 326 U. S. 371,90 L. Ed. 140; 
Land v. Dollar, 330 U. S. 731,91L. ed. 1209; Larson v. Domestic 
and Foreign Commerce Corporation, 337 U. S. 682, 93 L. ed. 
1628. 2 

In holding that the instant action could not be maintained, 
the District Court relied upon Mine Safety Appliances Co. v. 
Forrestal, supra. The reliance was not misplaced, for in that 
case, where the plaintiff sought an injunction and a declaratory 

1 In Slocumb v. Gray, 179 F. 2d 31, decided December 5, 1949, this Court 
held valid a challenged regulation of the Administrator while also holding 
that the District Court lacked jurisdiction to review his action. 

* The Dollar and I^arson cases went up from this Court, the opinions of this 
Court being reported, respectively, as follows: 81 App. D. C. 28, 154 F. 2d 
307; 83 App. D. C. 13,165 F. 2d 235. 
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judgment enjoining the defendant from putting into effect 
his determination that the plaintifF had received a large amount 
of excess profits on Government war contracts and further en¬ 
joining the defendant from directing Government disbursing 
officers to withhold payments due the plaintiff on other con¬ 
tracts, the Court (326 TJ. S. 373, 374-375) said: 

We think the government is an indispensable party- 
in this case, and since it has not consented to be sued in 
the District Court in this type of proceeding, the com¬ 
plaint was properly dismissed against the government 
officer. * * * 

Here, the essential allegations and the relief sought 
do not make out a threatened trespass against any prop¬ 
erty in the possession of or belonging to the appellant. 

# # * The sole purpose of this proceeding is to pre¬ 
vent the Secretary from taking certain action which 
would stop payment by the government of money law¬ 
fully in the United States Treasury to satisfy the gov¬ 
ernment’s and not the Secretary’s debt to the appellant. 
The assumption underlying this action is that if the 
relief prayed for is granted, the government will pay 
and thus relinquish ownership and possession of the 
money. In effect, therefore, this is an indirect effort to 
collect a debt allegedly owed by the government in a 
proceeding to which the government has not consented. 

* * * Under these circumstances the government is 
an indispensable party. * * * In short the govern¬ 
ment’s liability cannot be tried “behind its back.” 
Louisiana v. Garfield, 211 U. S. 70, 78, 53 L. ed., 92, 97, 
29 S. Ct. 31. 

It is significant, we submit, that jurisdiction was held lacking 
despite a claim that the statute under which the Secretary 
purported to act was unconstitutional. Moreover, the follow¬ 
ing language in Land v. Dollar, supra, which involved title to 
specific property and is distinguishable on that ground (330 
U. S., at page 738), is pertinent: 
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* * # The “essential nature and effect of the pro¬ 
ceeding” may be such as to make plain that the judg¬ 
ment sought would expend itself on the public treasury 
or domain, or interfere with the public administration. 
Re New York, 256 U. S. 490, 500, 502, 65 L. ed. 1057, 
1062, 1063, 41 S. Ct. 588. If so, the suit is one against 
the sovereign. 

The Larson case, though dealing with an alleged conversion 
of property allegedly owned by the complainant and hence not 
strictly applicable here, throws additional light upon the prin¬ 
ciples just stated. In that case, Chief Justice Vinson pointed 
out that two types of cases have frequently been recognized by 
the Supreme Court “* * * as the only ones in which 
a restraint may be obtained against the conduct of Govern¬ 
ment officials” (p. 690). The two types are: (1) “If the 
officer purports to act as an individual and not as an offi¬ 
cial, * * *” (p. 689), and (2) where “* * * the 
statute or order conferring power upon the officer to take action 
in the sovereign’s name is claimed to be unconstitutional” 
(p. 690). As to the first, the Court stated that there may also 
be included situations where the officer is not doing the busi¬ 
ness which the sovereign has empowered him to do or is doing 
it in a forbidden way, but further said: “A claim of error in 
the exercise of that power is therefore not sufficient” (p. 690). 
Here the Court was evidently referring to cases in which no 
point was made that Government funds would be implicated, 
for it is clear that the majority and the dissenting members were 
not in disagreement that if Government funds were impli¬ 
cated the suit would necessarily be one against the sovereign. 
Thus, even in the dissenting opinion, Justice Frankfurter 
pointed out that the question of sovereign immunity may not 
emerge in cases where the official exceeds his authority, but, 
in such cases, it does emerge and it prevents suit “* * * 
if the relief necessarily implicates a resort to State funds” 
(p. 716). 

Appellant endeavors to liberate itself by suggesting (1) that 
appellees, in proposing to enforce the regulation, are acting 
tortiously in violation of appellant’s rights and therefore the 
instant action is a suit against them as individuals, and (2) that 
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a declaratory judgment that their acts are unauthorized would 
not be res judicata against the United States. The suggestions 
are not well founded. The first assumes that administrative 
action outside the scope of some authorizing statute is tortious 
per se and for that reason alone, so the appellant’s argument 
goes, a suit against the officer is not, as a matter of law, a 
suit against the United States. The assumption is erroneous. 
Larson v. Domestic and Foreign Commerce Corp., supra, at pp. 
693-695. This must be what appellant means for there is 
neither allegation nor proof that the appellees have seized or 
converted any property of the appellant; nor could it be said 
that they have nullified any vested rights by calling upon the 
appellant to negotiate in respect to tuition to be paid in the 
event future training is given to veterans. The appellant has 
no vested right in the continuation of a veteran’s training. All 
the appellees have done is to promulgate and set out to en¬ 
force a regulation within the general scope of the authority 
conferred by statute. Even if that authority had been ex¬ 
ceeded—appellees insist that it has not—no actionable tort 
would result therefrom in the circumstances here disclosed. 

Appellant’s second suggestion, viz, that a declaratory judg¬ 
ment would not be binding on the United States cannot be ex¬ 
plained unless by it appellant means a declaratory judgment 
against the officers would not be binding on the United States 
because the United States could not be sued for such relief and, 
hence, would not be bound by relief of that nature obtained 
against its officers. If this is what appellant means the sug¬ 
gestion is completely unrealistic because the United States can 
act only through its officers. If, on the other hand, as would 
seem to be the case, the appellant means that the declaration 
would not require the payment of money out of the public 
treasury, the suggestion is likewise fanciful for the declaration 
either would be utterly meaningless or would form the basis 
for coercive relief against the officers in their official capacities. 
Actually, of course, the record clearly reflects that the purpose 
of the suit is ultimately to obtain money from the Government. 
See, for example, paragraphs IX and XII of the complaint 
(Jt. App. 6A, 8A-9A) and the statements of Court and coun- 
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sel for appellant at the trial (Jt. App. 29A) that appellant’s 
real purpose is to obtain from the Government, to use the 
words of counsel, “* * * the difference if we prevail, be¬ 
tween what the state [statute] has given us, stated that we 
should have, and what the Administrator is going to give us.” 
(The word “statute” has been inserted in brackets to replace 
“state,” the former having been the actual word used by- 
counsel.) 

Appellant contends that its rights under the statute are vio¬ 
lated by the regulation. But the appellant has no enforceable 
rights under the statute to receive payment for tuition for edu¬ 
cation or training to be provided in the future. If it be as¬ 
sumed, however, that appellant has such rights they could 
amount to no more than an implied contract with the United 
States for the payment to the appellant of its claimed custom¬ 
ary charges. That would avail the appellant nothing here 
because the action of the appellees in promulgating the regu¬ 
lation and in calling upon the appellant to submit cost data for 
the execution of a contract, viewed in the light most favorable 
to appellant, would, at most, constitute a breach of the implied 
contract. The implied contract in such case is that of the 
Government, however, and not of the appellees as individuals. 
Thus, if appellant’s contention in this respect be correct, the 
action is one for specific performance of a contract and under 
the rule laid down by this Court in Boeing Air Transport v. 
Farley, 64 App. D. C. 162, 75 F. 2d 765, cert. den. 294 U. S. 728, 
79 L. Ed. 1258, the suit is necessarily one against the United 
States and the Court is without jurisdiction to entertain the 
same. 

Appellant contends that a controversy exists and that it is 
entitled to have its rights in respect thereto declared pursuant 
to the provisions of the Declaratory Judgments Act (28 U. S. C. 
§ 2201). Here, too, however, the appellant finds itself con¬ 
fronted with the insurmountable obstacle that this is a suit 
against the United States with respect to which consent has 
not been given. As reaffirmed in the Larson case, specific re¬ 
lief is not obtainable in an action against the United States 
and hence the prayer for a declaratory judgment, like that for 
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an injunction, must fall. It is too well settled for further 
question that the Declaratory Judgments Act did not enlarge 
the content of federal jurisdiction; and obviously it did not 
include by implication consent of the United States to be sued 
for such relief where jurisdiction does not otherwise exist. 
DiBenedetto v. Morgenthau, 80 App. D. C. 34, 148 F. 2d 223; 
cert. dism. 326 U. S. 686, 90 L. ed. 402; United States ex rel. 
Jordan v. Iekes, 79 App. D. C. 114, 143 F. 2d 152, cert. den. 
320 U. S. 801, 88 L. ed. 484; Miles Laboratories v. Federal 
Trade Commission, 78 App. D. C. 326,140 F. 2d 683, cert. den. 
322 U. S. 752, 88 L. ed. 1582; Doehler Metal Furniture Co. v. 
Warren, 76 App. D. C. 60,129 F. 2d 43, cert. den. 317 U. S. 663, 
87 L. ed. 533. It has even been held that the Declaratory 
Judgments Act does not apply where the suit is in effect one 
against the United States. Innes v. Hiatt, 57 F. Supp. 17 
(M. D. Pa); Yeskel v. United States, 31 F. Supp. 956 (D. C. 
N. J.). In Mine Safety Appliances Co. v. Forrestal, supra, a 
declaratory judgment was sought. Controversy there was in 
that case, of course, but sovereign immunity nevertheless was 
held to bar the suit against the officer. 

It is clear, under the authorities herein cited, that this suit, 
though nominally against federal officials, is actually a suit 
against the United States and the District Court was without 
jurisdiction to entertain the same. 

B 

The District Court was without jurisdiction by statute 

In the memorandum opinion filed October 14,1949, the Dis¬ 
trict Court stated that it was without jurisdiction in the instant 
action by virtue of the provisions of “48 Stat. 9, 38 U. S. C. A. 
§ 705 and 54 Stat. 1197, 38 U. S. C. A. § lla-2.” The statutes 
referred to are quoted in Appellant’s App. 1, pp. 27-28. Sec¬ 
tion 1500, Title VI, Public Law 346, 78th Congress (58 Stat. 
300, 38 U. S. C. A. § 697), makes applicable the above-men¬ 
tioned provisions of Section 5 of the Act of March 20,1933 (38 
U. S. C. A. § 705), providing for the finality and nonreview¬ 
ability of decisions of the Administrator of Veterans’ Affairs on 
all questions of law and fact concerning a claim for benefits. 
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And the Act of October 17,1940 (54 Stat. 1197, 38 U. S. C. A. 
§ llar-2), contain similar language providing for finality and 
nonreviewability of such decisions” * * * concerning a 
claim for benefits or payments under this or any other Act 
administered by the Veterans’ Administration.” 

It is clear that the purpose of Title II of the Servicemen’s 
Readjustment Act of 1944, as amended (58 Stat. 284 et seq., 
Title 38, ch. 12, U. S. C. A., pp. 201-204,1949 Pocket Part), is 
to grant to servicemen gratuitous benefits described as “educa¬ 
tion or training” and that the decisions of the Administrator 
of Veterans’ Affairs concerning such gratuitous benefits pro¬ 
vided by the Act are not subject to judicial review. Slocumb v. 
Gray, — App. D. C. —, 179 F. 2d 31; Van Home v. Hines, 74 
App. D. C. 214,122 F. 2d 207, cert. den. 314 U. S. 689, 86 L. Ed. 
552; Barnett v. Hines, 70 App. D. C. 217,105 F. 2d 96, cert. den. 
308 U. S. 573, 84 L. Ed 480; Snauffer v. Stimson, 81 App. D. C. 
110, 155 F. 2d 861; Davis v. Woodrinq, 72 App. D. C. 83, 111 
F. 2d 523; International Union, etc. v. Bradley, 75 F. Supp. 
394 (D. C. D. C.). Thus, a veteran, denied educational bene¬ 
fits or dissatisfied with a ruling of the Administrator respecting 
the same, cannot obtain a review in the courts. The denial of 
judicial review in such circumstances has been held applicable 
to regulations promulgated under the provisions of the Act. 
Slocumb v. Gray, supra; International Union, etc. v. Bradley, 
supra; cf. Barnett v. Hines, supra, 105 F. 2d at p. 99. The 
statutory provisions are all-embracing in the sense that they 
do not limit to veterans the denial of judicial review. Ob¬ 
viously they make the denial of review applicable to anyone 
and, hence, to any potential litigant suing for the benefit of a 
veteran or for the benefit of himself, and, in the last mentioned 
case, so long, at least, as his suit is based upon no more than 
an expectancy to be derived from the grant of a future gratuit¬ 
ous benefit to a veteran. There is, of course, no statutory 
exception in favor of an educational institution, and it would 
seem that in so far as such an institution may undertake to 
assert, as here, a claim growing out of a future privilege to be 
granted to a veteran, the latter of which the Administrator 
may deny without subjecting himself or his decision to judicial 
review, the courts cannot assume jurisdiction at that stage 
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and must decline to intervene. The essence of the matter is 
that by applying the nonreviewability statutes to an edu¬ 
cational institution in respect to education which has not yet 
been given to a veteran, the court is merely saying, in effect, 
that so long as the institution attaches itself to nothing more 
substantial than the tail of the veteran’s kite it is in no po¬ 
sition to demand judicial review. This is so because the veteran 
himself could not obtain judicial review and, at that stage, the 
institution is in no stronger position. This is not to say that 
an educational institution may never procure judicial review 
of the Administrator’s decisions respecting payments to it for 
educational services rendered a veteran. Possibly review would 
lie in an appropriate action commenced in the proper forum 
after services had been rendered and payment therefor refused 
or other unlawful acts perpetrated in connection therewith. 
The statement of appellant’s counsel in the District Court that 
the amount accrued to appellant after the suit was filed was 
* * approximately a total of nine thousand dollars. 
* * *” (Jt. App. 27A) possibly reflects appellant’s recog¬ 
nition of the fact that its suit was premature. 

It seems appropriate to notice the provisions of the Inde¬ 
pendent Offices Appropriation Act, approved June 30, 1948, 
Public Law 862, 80th Congress, 62 Stat. 1196, 1201, wherein 
the Administrator is specifically prohibited from expending 
public funds for tuition, fees, or other charges, or for subsist¬ 
ence allowance “* * * for any course elected or com¬ 
menced by a veteran on or subsequent to July 1, 1948, and 
which is determined by the Administrator to be avocational 
or recreational in character.” The quoted provision, which 
this Court was called upon to review in Slocumb v. Gray, supra, 
clearly means that during the period of the Act’s operation no 
veteran had a right to continue in training, and no educational 
institution had a right to compel a continuation of training 
for him, unless the Administrator had determined that, as to 
such veteran, the course was not avocational or recreational in 
character. The significance is, as the Court below saw, that 
neither veteran nor educational institution has a vested right 
in the continuation of the former’s training, and no educa¬ 
tional institution can acquire a vested right to a continuation 
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of tuition payments except in respect to training actually given 
and then only after the service has been rendered pursuant to 
law. This further emphasizes the fact that if jurisdiction! 
exists, at the instance of an education institution, to review 
an administrative regulation promulgated under Title II of 
the Servicemen’s Readjustment Act, it must be ancillary to 
jurisdiction otherwise independently acquired as, perhaps, in 
the case of a claim for money or damages after services have 
been rendered and payment declined. 

It is submitted that the District Court correctly held that 
it was without jurisdiction of this action by statute and by the 
nature of the action. 

II 

The challenged regulation is not contrary to the governing 

statute and is valid 

A 

The Administrator of Veterans’ Affairs possesses and properly 
exercised the power to promulgate the challenged regu- 
lation 

The regulation challenged here was promulgated by the Ad-" 
ministrator of Veterans’ Affairs on May 19,1948, to become ef¬ 
fective July 1,1948. In paragraph IX of the complaint the reg¬ 
ulation is described as “Part 36, new sections 36.287 to 36.290 
inclusive, and published in the Federal Register on May 19, 
1948, in Volume 13, No. 98 thereof.” The portions of the' 
regulation which apply to the appellant are: Section 36.287,' 
omitting therefrom subsection (a) and so much of subsection 
(b) as makes the same applicable to courses of less than 30 
weeks; Section 36.288, omitting subsections (a) and (b) (6) 
and so much of said section as makes the same applicable to 
courses of less than 30 weeks. The pertinent portion of Sec¬ 
tion 36.288 (Appellant’s App. 1, pp. 25-27) required the execu¬ 
tion of contracts with other than nonprofit institutions, whose 
claimed customary charges are less than $500.00 for a full-time 
course for an ordinary school year where (1) a majority of the 
enrollment consists of veterans, and the institution either (2) 
has been established subsequent to June 22, 1944, or (3) if 
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established prior to June 22,1944, has increased its charges to 
all students subsequent to that date to an amount which is 
regarded as unreasonable for the services rendered. 3 The per¬ 
tinent portions of Section 36.287 provide that the rate of tui¬ 
tion to be paid is to be determined pursuant to a formula 
therein set forth which is designed to provide fair and reason¬ 
able compensation. 4 

Appellees insist that, in the promulgation of the challenged 
regulation, the Administrator of Veterans’ Affairs did not 
undertake to, and did not in fact, provide for the substitution 
of a new payment formula for “customary cost of tuition.” 
Insofar as it applies to the appellant and to institutions sim¬ 
ilarly situated, the regulation merely provided a payment 
formula where the statute had failed to do so. The pertinent 
statute, paragraph 5 of Part VIII, quoted in full at page 3, 
supra, directs the Administrator to pay to the educational or 
training institution for each person enrolled, “* * * the 

* Long prior to July 1,1948, and In fact as early as January 11,1946, when 
Veterans’ Administration Circular No. 9 was promulgated, contracts had 
been required where charges otherwise demanded exceeded the rate of 
$500. The appellant, of course, does not challenge the regulation insofar as 
It requires a contract if the charges are in excess of the rate of $500. Con¬ 
tracts with proprietary or profit institutions had not been required prior to 
September 30, 1947, if the regular rate was not in excess of $500 for an 
ordinary school year. The Administrator’s telegram of September 30, 1947 
(quoted at page 47A, Joint Appendix), authorized the requirement of a 
fair and reasonable cost determination and the execution of a contract 
basejl thereon prior to payment of tuition for eligible veterans enrolled in 
profit Institutions having claimed customary charges within the rate of $500. 
Contracts had also been required long prior to July 1, 1948, for corre¬ 
spondence courses and short intensive courses pursuant to the provisions of 
paragraphs 3 (c) and 3 (b), Part VIII, as enacted December 28, 1945. 

4 We do not understand that the appellant is attacking Section 36.287. On 
the record in this case a challenge to the formula of Section 36.287 would 
fail because there is no evidence to establish that the formula is in any 
way unfair or unreasonable. No evidence to the contrary having been ad¬ 
duced, it must be assumed that the allowances for costs are adequate, and 
that the profit allowance actually provides a profit to the extent stated, 
namely, a profit not to exceed 10 percent of the amount customarily charged 
nonveteran students. In the instant case the claimed customary charges 
were Just short of $500 ($499.80, to be exact) for an ordinary school year of 
34 weeks. The school operates for at least 48 weeks per calendar year. 
Thus, with a student body of 548, simple arithmetic establishes that under 
the formula the annual profit ought to be $38,600 or approximately 47 per¬ 
cent of the capitalization of $82,000. 
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customary cost of tuition * * It contains no direc¬ 
tive whatever as to what tuition will be paid where there is 
no “customary cost of tuition,” and, that being so, the amount 
of tuition to be paid by the Government must be determined 
by some form of negotiation between the Administrator of 
Veterans’ Affairs and the training institution. Moreover, in 
each instance in which a training institution claims that it 
has a “customary cost of tuition,” it is necessary before pay¬ 
ment may lawfully be made (1) for the Administrator to deter¬ 
mine whether the claim of a “customary cost of tuition” is 
well founded, and (2) for every certifying officer to certify on 
every voucher presented by an institution that the tuition 
therein claimed is “the customary cost of tuition,” unless, of 
course, the rate is otherwise fixed by agreement. Since the 
statute is not self-operating, it is manifest, we submit, that 
certain guideposts had to be delineated by the promulgation 
from time to time of “such rules and regulations as may be 
necessary to carry out its purposes and provisions.” 0 

Some of these rules and regulations, which affect directly or 
indirectly the amount of tuition payable just as substantially 
as does the challenged regulation, are necessarily relied upon 
by the appellant. In the very sentence of the statute in which 
the phrase, “the customary cost of tuition,” appears may be 
found other terms, not defined therein, which the Administra^- 
tor was required to define before any payment at all could be 
made to an institution. One of these terms is “full-time 
course.” Early in the program the Administrator found it 
necessary to provide a definition for this term, and accordingly 
he defined it as one requiring, in the case of institutions not 
operating on a semester or credit hour basis, not less than 25 
clock hours of classroom attendance per week (Instruction 4, 
paragraph 1 (D) (2), Title II, Public Law 346, Section 36.239 

* Specific authority to regulate is contained in paragraph 9, Part VIII, the 
last sentence of which is quoted in appellant’s brief at page 25. The sen¬ 
tence immediately preceding that set out in appellant’s brief is as follows: 
“The Administrator of Veterans’ Affairs is authorized and empowered to 
administer this title, and, insofar as he deems practicable, shall utilize 
existing facilities and services of Federal and State departments and agen¬ 
cies on the basis of mutual agreements with them.” 
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(d) (2), page 3934, Title 38, 1945 Supp. C. F. R.). The 
appellant is forced to rely upon this regulatory definition to 
justify its claimed customary charge. But what if the Ad¬ 
ministrator had defined “full-time course/’ as he could have 
done, for institutions operating as does the appellant, to be 
40 hours per week, in keeping with what customarily prevails 
in the trades which the appellant teaches? In that event it 
would have been necessary for the appellant to have reduced 
materially its rate to avoid exceeding the statutory maximum 
of 8500 for an ordinary school year as the latter term is defined 
by the Administrator’s regulations. 

Another term which required definition is “ordinary school 
year.” I.t was defined by a regulation of the Administrator 
as 34 weeks for institutions not operating on a semester or 
credit-hour basis (Instruction 6, paragraph 3 (C) (2), Title II, 
Public Law 346, Section 36.246, paragraph 3 '(c) 2, page 3939, 
Title 38, 1945 Supp. C. F. R.). Of course, the appellant like¬ 
wise relies upon this regulatory definition for the very purpose 
of showing that its total tuition and other charges do not ex¬ 
ceed the maximum limitation.- 6 

Appellant’s position necessarily is that the Administrator 
had the power to promulgate the aforesaid regulations defining 
“full-time course” and “ordinary school year.” Yet they, like 
the regulation here challenged, affect the rate of payment to 
the institution. The power, indeed the duty, to regulate is not 
less extensive, not more restrictive, in one case than in the 

• The maximum that could be paid by the Government under the original 
act was $500. Since the enactment on December 28, 1045, of Public Law 
268, 70th Congress (50 Stat. 623), it has remained the maximum that can 
he paid without accelerating the veteran’s entitlement. The appellant 
operates its school much more than 34 weeks per calendar year, in fact, for 
at least as much as 48 weeks per calendar year. If the term “ordinary 
school year” had been defined by the Administrator as 48 weeks for insti¬ 
tutions operating as does the appeUant, a material reduction in the appel¬ 
lant’s tuition rate would have been required in order to avoid exceeding the 
$500 maximum. Thus, if the Administrator had defined these terms, “full¬ 
time course” and “ordinary school year,” as 40 hours per week and 48 weeks, 
respectively, the total amount of appellant’s tuition charges for the courses, 
assuming no change in hourly rate, would have been slightly more than 
doubled. This means that to have come within the $500 statutory maximum, 
the appellant would have been required to cut its hourly rate in half. 
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other. In each instance it springs from the fact that Congress, 
in its wisdom, saw fit not to undertake to fill in all the details, 
provide all the definitions, foresee and provide solutions in ad¬ 
vance for all the problems and questions likely to arise in the 
public administration of so great a program. What Congress 
did was to charge the Administrator with the duty of adminis¬ 
tering the law pursuant to its broad outlines, and, for that pur¬ 
pose, in obvious recognition of the fact that the details could 
be filled in only as experience pointed the way, it conferred 
upon the Administrator the power, and imposed upon him the 
duty, to promulgate from time to time such regulations as 
might be found necessary and appropriate to carry out the pur¬ 
poses of the law, provide for and protect the interests of vet¬ 
erans, and at the same time safeguard the interests of the Gov¬ 
ernment and the public. If the regulations referred to had 
not been promulgated, it would have been impossible to deter¬ 
mine what tuition could be paid and whether the amount 
claimed by an institution was within the statutory limitation. 
This was true in part because, as originally enacted, the act 
limited to $500 the amount the Government could pay an in¬ 
stitution for each veteran enrolled for a full-time course for an 
ordinary school year. Regulation was also required in respect 
to these matters because of the provisions of paragraph 6, Part 
VIII, which pertains to the payment of subsistence allowance 
to veterans pursuing full-time courses and part-time courses. 

As to the statutory term “customary cost of tuition,” it seems 
to be the position of appellant that until the challenged regu¬ 
lation was promulgated to become effective July 1, 1948, the 
appellees had always assumed that the term required no defi¬ 
nition and that payments of tuition had always been made on 
that assumption. This is not correct. As a matter of fact, on 
April 17,1945, in the same regulation (Instruction 6, supra, p. 
25) in which the Administrator defined “ordinary school year,” 
there was included a specific provision pertaining to the pay¬ 
ment of tuition charges and, except as otherwise stated therein, 
authorizing the payment of such tuition charges as are cus¬ 
tomarily made other students pursuing the same or other com- 
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parable courses. 7 Thus, all payments made to appellant prior 
to the commencement of this action and effective date of the 
challenged regulation were made under the regulatory defini¬ 
tion of April 17, 1945. 

In retrospect it may now be doubted whether the regulatory 
definition of the term “customary cost of tuition” in the April 
1945 regulation was broad enough for conditions existing even 
at that time. Of course, the Nation was still at war, only a 
comparative handful of men were in training and no new schools 
had yet arisen. Accordingly, the Administrator adopted a defi¬ 
nition which he obviously thought would conform to the sit¬ 
uation existing at that time. He could have chosen other 
possible definitions, such as average charges made by all insti¬ 
tutions for the same or similar courses, charges made by insti¬ 
tutions in the same general locality, or charges to be 
recommended or fixed by state or local agencies. It could not 
be said, surely, that any of these possible definitions would 
have been inconsistent with the statute; and it cannot be said 
that the definition set down by the Administrator in April 1945 
was inconsistent with the law. As a matter of fact, there was 
some indication in the legislative history which reflected that 
the intention was that the Government would pay the charges 
or rates existing at the time the law was enacted. For example, 
in the hearings on S. 1295 and S. 1509, 78th Congress, 1st ses¬ 
sion, conducted December 13, 14, and 15, 1943 (Hearings be¬ 
fore the Committee on Education and Labor, United States 
Senate, p. 19) Senator Pepper made specific inquiry of General 
Osborne whether tuition paid by the Government should be de¬ 
pendent upon the value received or upon the rate of tuition 

7 The pertinent language of the regulation was as follows: 

“The manager of the regional office of the Veterans’ Administration is 
authorized to pay to the educational or training institution for each eligible 
person enrolled in a full-time or part-time course of education or training 
such charges for tuition, incidental fees, necessary books, supplies, and other 
expenses as are customarily made other students pursuing the same or com¬ 
parable courses except as otherwise stated in this instruction * * • 

(§ 36.246 (a)). 

"Charges for tuition wiU be those customarily made other students pur¬ 
suing the same or comparable courses, as set forth in the published catalogs 
or bulletins of the school or college, except as otherwise stated herein” 
(§36.246 (a)). 
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which the particular institution might have established. Gen¬ 
eral Osborne replied: 

The committee discussed that question at very great 
length, Senator Pepper. They were not able to get away 
from the feeling that the purport of their recommenda¬ 
tion was that the Federal Government should provide 
to individual servicemen the funds with which they 
could normally return to the completion of their train¬ 
ing or education and that there was no reason to intro¬ 
duce changes in the charges or rates which would be 
paid for education other than those existing now. [Ital¬ 
ics supplied.] 

The present question, of course, is not whether the regu¬ 
latory definition was sufficient and proper in April 1945 when 
it was promulgated, but whether a modification thereof became 
justifiable by subsequent developments. It is necessary to 
bear in mind that a program as vast as this program of pro¬ 
viding education and training to millions of veterans cannot 
be administered in a vacuum. It must be made adaptable to 
changing conditions. That, obviously, is why Congress author¬ 
ized the Administrator to promulgate regulations “from time 
to time” as might be necessary. It is pertinent to take note, 
therefore, of changing conditions which led to the promulgation 
of the regulation challenged here. In the latter part of 1947 
(fiscal year 1948) the Administrator and his assistants became 
aware of the tremendous increase in the number of new schools 
offering training to veterans at rates just under the $500 max¬ 
imum. That these officials did not become aware of the full 
import of the problem until in 1947 is due partly to the fact 
that it was not until then that the huge increase in veterans’ 
enrollment occurred (see 1947 Annual Report of the Admin¬ 
istrator of Veterans’ Affairs, pp. 35-44). To a greater extent 
it was due, however, to the fact that the Act (par. 8, Part 
VIII) prohibited the Administrator from exercising any super¬ 
vision over training institutions and for that reason it was 
often only by accident that the Administrator was able to learn 
that a school was a new school with no past experience. Upon 
becoming fully apprised of abuses and excesses in connection 
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' with tuition charges resulting in large measure from the vast 
i increase in the number of new schools, the Administrator, on 
September 30, 1947, released to all branch offices of the Vet¬ 
erans’ Administration a telegram (Jt. App. 47A) which au¬ 
thorized managers to require a fair and reasonable cost deter¬ 
mination and a contract in the case of profit institutions with 
a majority enrollment consisting of veterans, if the institution 
had been established after June 22, 1944, or had increased its 
rates unreasonably thereafter. See, in this connection, the tes- 
i timony of the appellee Stirling, Assistant Administrator for 
i Vocational Rehabilitation and Education, taken by the appel- 
I lant (Jt. App. pp. 47A, 48A, 63A-67A). See also the Annual 
i Report of the Administrator of Veterans’ Affairs for 1948, page 
| 60, particularly the following statement: 

During the early part of fiscal year 1948, there came 
to the attention of the Veterans’ Administration the 
continued increase in the number of profit institutions 
that were being established primarily for the purpose 
i of providing education and training to veterans and 

also an increase in the number of established institutions 
l where the tuition charges for veterans were being raised 

! to an amount which appeared to be unreasonable for 

the services rendered. In many of these institutions 
i the student body consisted almost entirely of veteran 

students enrolled under the provisions of Public Laws 
16 and 346. The tuition rates established by some of 
the new schools and the increased rate of some of the 
old schools appeared to be based upon the maximum 
payment permitted under the law rather than upon the 
value of the services rendered to veterans. In view of 
this situation and in order to protect the welfare of the 
veteran and the expenditure of Government funds and 
to prevent and correct abuses with relation to the pay¬ 
ment of profit institutions of claimed customary charges 
within the rate of $500 which appeared to be excessive 
for the services rendered, regulations were issued by the 
Veterans’ Administration in September 1947 requiring 
a fair and reasonable cost determination of providing 
instruction and the execution of a contract based thereon 
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prior to payment of tuition for eligible veterans enrolled 
in such institutions. This regulation applied to insti¬ 
tutions operated for profit where the majority of the 
enrollment in the institution consisted of veteran stu¬ 
dents under Public Laws 16 or 346 as amended and the 
institution was either established subsequent to June 
22, 1944, or had increased its rates since that date in 
what appeared to be an unreasonable amount for serv¬ 
ices rendered to veterans. 

The 1949 Annual Report had the following to say in refer¬ 
ence to the effect of the regulation (pp. 69-70): 

While these revisions in regulations provided the in¬ 
stitutions a fair and reasonable rate of payment com¬ 
mensurate with the legitimate costs of operation, they 
minimized the exploitation of veterans’ entitlement to 
educational benefits and resulted in considerable saving 
to the Government. 

Some indication as to the extent of the operations and the 
probable effect of the regulation disclosed by the fact that 
whereas the total expenditure for training under Public Law 
346 increased from $2,501,740,435 in the fiscal year 1948 to 
$2,702,825,901 in 1949, the expenditure for tuition decreased 
from $769,644,853 to $735,360,303. See 1948 Report, page 65, 
and 1949 Report, page 72. 

The term, “customary cost of tuition,” is a term which can 
have meaning only against the background of experience. The 
ordinary meaning of the word “customary,” as given by Web¬ 
ster’s New International Dictionary, is: “Agreeing with, or 
established by, custom; established by common usage; conven¬ 
tional; habitual.” Statutory words are presumed to be used 
in their ordinary sense. United States v. Public Utilities Com¬ 
mission, 80 App. D. C. 227, 151 F. 2d 609. In the promulga¬ 
tion of the challenged regulation, the Administrator of 
Veterans’ Affairs considered them in that sense, and so did the 
court below. A training institution, such as the appellant, 
established after the passage of the Act, and for the obvious 
purpose of providing education or training for veterans, can¬ 
not be said to have had any past experience of any common 
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usage or custom to support its claim of a “customary cost of 
tuition” in the ordinary sense of that term. To the extent that 
it can be said to have developed a custom at all, it is only such 
as is dependent upon how much it has been able to obtain by 
way of tuition from the Government. Approximately 95 per¬ 
cent of the appellant’s enrollment is comprised of veterans. 
In its jewelry engraving course, on June 30, 1948, it had an 
enrollment of 81, of which 80 were veterans and one was a non- 
veteran (Jt. App. 26A). Appellant’s contention is, of course, 
that the enrollment of a single nonveteran at a certain tuition 
rate established a “customary cost of tuition” which the Gov¬ 
ernment was required to pay for the 80 veterans. If that be so, 
as appellant, and all schools similarly situated well know, all 
that an institution is required to do is to procure a handful of 
nonveteran enrollees at a certain figure and thereby establish 
the charge which it can force the Government to pay for a 
huge enrollment of veterans. 

The condition just described made apparent the fact that the 
regulatory provision of April 17,1945, authorizing payment on 
the basis of customary charges to nonveterans as reflected in 
published catalogs and bulletins, did not cover situations aris¬ 
ing from the establishment of new schools which had no “cus¬ 
tomary cost of tuition.” In effect, therefore, the challenged 
regulation made provision for situations not specifically dealt 
with in the statute or in the earlier regulation. It said, in sub¬ 
stance, that institutions of the type referred to therein cannot 
be deemed to have a “customary cost of tuition” and must 
therefore enter into negotiation with the Administrator for 
the purpose of establishing a rate of payment. Appellant as¬ 
serts (Br. 15-16) that by the promulgation of the challenged 
regulation the appellees have assumed power to effect an 
amendment of the statute. That, of course, is not a correct as¬ 
sertion, for, as we have pointed out, what the Administrator 
did, in effect, was to modify the definition of “customary cost 
of tuition” contained in the regulation promulgated April 17, 
1945. While he could not modify the regulation retrospec¬ 
tively, and of course did not do so, we are aware of no rule of 
law which would render him powerless to modify it prospec- 
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tively as he did in this case. Ip short, his power to regulate 
is not exhausted by a single exercise of it. Cf. Gemsco v. Wall¬ 
ing, 324 U. S. 244,268,89 L. Ed. 921,936. 

If it be true, as the Administrator found, that institutions 
established subsequent to the effective date of the act have no 
“customary cost of tuition” within the meaning of that term, 
it is plain that there is no guide whatever for the payment of 
tuition in such cases without regulatory provision therefor. 
Hence both regulations, 1945 and 1948, the latter superseding 
the former, merely fill in the details in respect to a matter not 
specifically covered by the statute. The appellant insists, how¬ 
ever, that because Congress made specific provision for the 
payment of fair and reasonable compensation pursuant to con¬ 
tracts in the case of short, intensive courses, of less than 30 
weeks (par. 3 (b)) and correspondence courses (par. 3 (c)) it 
follows that the Administrator is without power to make simi¬ 
lar provision in other situations. Appellant’s argument is that 
when Congress intended that schools should receive other than 
“customary cost of tuition” it has made specific provision there¬ 
for. The argument completely ignores what we have hereto¬ 
fore stated, viz, that the challenged regulation applies only to 
schools having no “customary cost of tuition” and hence does 
not substitute “fair and reasonable compensation” for “cus¬ 
tomary cost of tuition.” In this respect, as we shall presently 
show, the regulation is unlike the statutory provisions men¬ 
tioned by the appellant. 

Prior to the enactment, on December 28, 1945, of the pro¬ 
visions respecting payment of fair and reasonable compensa¬ 
tion for short, intensive courses and correspondence courses 
training could not be provided in such courses. For example, 
the rates for short, intensive courses, in practically all cases 
were in excess of the rate of $500 for a full-time course for an 
ordinary school year, and hence, without enabling legislation 
such courses could not have been given at all. Moreover, as 
to correspondence courses, the Administrator had held in Ad¬ 
ministrator’s Decision 606, dated November 21, 1944 (Vol. 1, 
Administrator’s Decisions, p. 1092), that: 
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Correspondence schools as such are not included in Title 

II, Public No. 346, Seventy-eighth Congress, or within 

the intent thereof * * * 

and that: 

Subsistence can be paid only for actual attendance. 

For the most part schools offering the above-mentioned courses 
were old, well-known institutions, such as business schools, 
graduate schools, and correspondence schools which had well- 
established charges that had been in existence for years, so that 
in each instance the school clearly had a “customary cost of tui¬ 
tion.” That being so, if the courses could otherwise have been 
provided, the Administrator could not have substituted another 
payment formula for “customary cost of tuition.” It is ob¬ 
viously incorrect to assert, therefore, that by the enactment of 
these provisions authorizing contractual negotiations as to short 
courses and correspondence courses, the Congress was impair¬ 
ing the authority of the Administrator to define by regulation 
what was meant by the term “customary cost of tuition.” 
What appellees claimed in the court below, and assert here, is 
that where there is no “customary cost of tuition” or other statu¬ 
tory command as to the precise amount of tuition which should 
be paid by the Government, the Administrator must determine 
what should be paid. In such circumstances the statutory pro¬ 
visions in paragraphs 3 (b) and 3 (c), far from disclosing any 
lack of such power, indicate to the Administrator what may ap¬ 
propriately be regarded as a guide for payment. It is perti¬ 
nent to observe, in this connection, that when Congress made 
provision for the allowance of “fair and reasonable compensa¬ 
tion,” as it did in paragraphs 5, 3 (b), 3 (c), and 11 (c) 2d, 
Part VIII, it left to the Administrator the duty of providing a 
formula for determining what was reasonable and fair. There 
is one formula for application to profit institutions, another for 
application to nonprofit institutions, as, of course, there would 
have to be because one operates for profit, the other does not. 

The fact that practically all new schools fixed their rates just 
under $500 can be explained, perhaps, by their recognition of 
what may be considered a loophole in the 1945 regulation. 
This is particularly true as to the period subsequent to the 
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amendment of the Act by Public Law 268, 79th Congress, 
approved December 28,1945, 59 Stat. 624, which made an ex¬ 
ception in the 8500 limitation if the veteran elected to have 
his entitlement charged with the excess. This led to the pro¬ 
mulgation of Circular 9, January 11, 1946, which in substance * 
excepted from the earlier definition of customary cost of tuition 
those courses for which charges in excess of the rate of $500 
were made and provided for negotiation to determine fair and 
reasonable compensation. The purpose, of course, recognized 
by all, was to protect the veteran from unwarranted charges 
against and reduction of his entitlement and to provide, if 
possible, for payment of the entire cost at Government expense. 
The schools did not question the Administrator’s authority 
thus to exercise some measure of control over public expendi¬ 
tures for tuition in such cases, but to avoid subjecting them¬ 
selves to the provisions of Circular 9 the new schools and others 
who could do so fixed their rates at figures just under $500. 
The power of the Administrator to regulate is not dependent, 
of course, upon whether the charge is more or less than $500. 

' We submit that the challenged regulation merely implements 
the statute to carry out its purposes and to enable the Ad¬ 
ministrator of Veterans’ Affairs to perform his statutory duties. 
It is not “plainly and palpably inconsistent with law” and 
should not be “disregarded or annulled.” Boske v. Comingore, 
177 U. S. 459, 470, 44 L. Ed. 846; Carter v. Forrestal, 85 App. 
D. C. 53,175 F. 2d 364, cert. den. 338 U. S. 832,94 L. Ed. —; 
Fussell v. United States, 100 F. 2d 995 (C. C. A. 5th); Ralph 
Knight, Inc. v. Mantel, 135 F. 2d 514 (C. C. A. 8th); cf. 
Unemployment Compensation Commission v. Aragon, 329 U. S. 
143, 91 L. Ed. 136; National Labor Relations Board v. Hearst 
Publications, 322 U. S. Ill, 88 L. Ed. 1170. The Administra¬ 
tor’s general authority to administer the law and issue regula¬ 
tions for that purpose is sufficient authority for the issuance 
of the challenged regulation. He is not required to show a 
specific statutory provision for everything he does. United 
States v. MacDaniel, 7 Pet. 1, 14, 8 L. Ed. 587, 592; see also 
Gemsco v. Walling, supra; Pacific States Box & Basket Co. v. 
White, 296 U. S. 176,185-186,80 L. Ed. 138,146; United States 
v. Bamsdall OH Co., 127 F. 2d 1019, 1021 (C. C. A. 10th). 
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Appellant refers to the legislative history in support of its 
position that the Administrator was without power to pro¬ 
mulgate the challenged regulation. Particularly, appellant 
refers to the legislative history to sustain its contention that 
the statutory terms, “customary cost of tuition” and “reason¬ 
able and fair compensation” were used for different purposes, 
and, hence, that the latter may not be substituted for the for¬ 
mer. As we have pointed out, however, the appellees do not 
contend that the substitution may be made unless “customary 
cost of tuition” provides “inadequate compensation” or the Ad¬ 
ministrator finds that it is “insufficient to permit the institution 
to furnish education or training to eligible veterans.” If an 
institution can establish that it has a “customary cost of tui¬ 
tion” and is therefore outside the scope of the challenged regu¬ 
lation, the Administrator can do nothing but pay such “cus¬ 
tomary cost of tuition.” The legislative history of the 
numerous bills presented to the 78th Congress on the subject 
of veterans’ education is so extensive, consisting of thousands 
of pages, that assertions of different parties could be extracted 
here and there to support both sides of many conflicting views.® 
In such circumstances, it may be doubted that the legislative 
history may properly be looked to in this case since it “ # * * 
may furnish dubious bases for inference in every direction.” 
Gemsco v. Walling, supra, 324 U. S. at page 260. If the legis¬ 
lative history is examined and considered as a whole, we submit 
that it will be found to support completely the appellees’ con¬ 
tention that the Administrator was not acting without au- 

*One of numerous statements of this type referred to is the following 
made by Representative Keefe in the Congressional Record for May 16,1944, 
VoL 90, 79th Congress, second session, page 4628: 

“* * * I hope it will be carefully recognized so that there will not 
develop a group of fly-by-night so-called schools with a lot of high-pressure 
salesmen going out and selling the veterans a contract to attend such-and- 
such a school for a big fee. 

“Whoever is the administrator of this program should get the idea now 
that it is not the intent of Congress to provide educational facilities in 
that type of institution, and that the Veterans’ Administration should guard 
against the establishment of a lot of high-pressure salesmen going out and 
selling the idea of a contract to attend a radio school or a mechanic’s 
school or something like that. I want the Record to show something as 
reflecting the attitude of the Congress with respect to that.” 
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thority and did not exceed his statutory powers when he pro¬ 
mulgated the challenged regulation. 

Congress has been afforded ample opportunity to disapprove 
the challenged regulation and has not done so. What it has 
done is precisely to the contrary. Thus, the proviso in respect 
to readjustment benefits in Public Law 862,80th Congress, ap¬ 
proved June 30, 1948, 62 Stat. 1196, 1201, which was enacted 
with full knowledge of the then prospective regulation, pro¬ 
hibited, with certain exceptions, the expenditure of any pub¬ 
lic funds for a course found by the Administrator to be either 
avocational or recreational in character. This was done de¬ 
spite the fact that the schools affected by the Administrator's 
ruling of September 30, 1947, and the subsequent regulation 
implementing the same, endeavored to persuade Congress to 
repudiate the regulation. See Hearings before the Subcom¬ 
mittee on Education and Rehabilitation of the Committee on 
Veterans’ Affairs, House of Representatives, 80th Congress, 
Second Session, Part I, January 23, 1948, and Part II, Janu¬ 
ary 30-February 6, 1948. Moreover, Public Law 266, 81st 
Congress, approved August 24,1949, — Stat. — contains the 
exact language of the regulation and so does Public Law 610, 
81st Congress, approved July 13,1950, Stat. —. 

B 

The challenged regulation does not undertake to control ap¬ 
pellant’s business or deprive it of vested rights 

The Administrator undertook by and through the regulation 
challenged here to exercise some degree of control over the 
expenditure of public funds and over his agency’s acts in the 
matter of making tuition payments. Appellant’s assertion 
that unlawful supervision and control result from the regula¬ 
tion is without support. Appellant is not compelled to com¬ 
ply with the statute or with the regulation. Nor are 
institutions affected by the provisions of paragraphs 3 (b) and 
3 (c), relating to short courses and correspondence courses, 
compelled to comply with the statutory requirement of a con¬ 
tract on a reasonable and fair basis. Compliance—on a vol- 
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untary basis, of course—is merely a prerequisite to the enforce¬ 
ment of a claim payable by the Government. 

We are not concerned here with the legislative or rule- 
making function or with any judicial or quasi-judicial function 
of an administrative agency operating in the field of govern¬ 
mental control of private enterprise. This case is, therefore, 
wholly unlike all those cases dealing with the exertion of gov¬ 
ernmental power in the control of such activities and prac¬ 
tices as wages and hours of labor, prices, transportation rates, 
trade practices, and so forth, where compliance may be en¬ 
forced, and where, therefore, the courts have found it necessary 
to impose judicial restraints not applicable elsewhere. Even 
so, however, the courts deal with such cases with a strong pre¬ 
sumption that the administrative authority has kept within 
the bounds of the law and that the rule, regulation, or order 
is valid. The restraints imposed by the courts in such cases 
are not applicable, of course, to governmental regulation of 
Government, not private, business. The situation, therefore, 
is much like that in Perkins v. Lukens Steel Co., 310 U. S. 113, 
84 L. Ed. 1108, in which certain manufacturers undertook to 
restrain the Secretary of Labor and officials who do the Gov¬ 
ernment’s purchasing from carrying out an administrative wage 
determination by the Secretary, it being contended that the 
Secretary had erroneously interpreted the word “locality” and 
that this allegedly erroneous interpretation affected the re¬ 
spondents in their dealings with the Government under the 
Public Contracts Act. The respondents contended that they 
had a legal right to bid and negotiate for contracts free of com¬ 
pliance with the determination by the Secretary. This con¬ 
tention was rejected by the Supreme Court in an opinion by 
Mr. Justice Black, who pointed out that the Government did 
not undertake to exercise “regulatory power over private busi¬ 
ness of employment” and at page 129 said: 

* * * In this legislation Congress did no more 
than instruct its agents who were selected and granted 
final authority to fix the terms and conditions under 
which the Government will permit goods to be sold to 

it. * * * 
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# * * And in attempted support of the injunction 
granted they [respondents] cite many cases involving 
contested Government regulation of the conduct of pri¬ 
vate business. Their cited cases, however, all relate to 
problems different from those inherent in the imposi¬ 
tion of judicial restraint upon agents engaged in the 
purchase of the Government's own supplies. 

The tuition contracts required in the education and training 
program are not contracts for the purchase of supplies, though 
in part they may be, at least to the extent they include books, 
supplies, and equipment, but they are nevertheless govern¬ 
mental contracts for which there is not only regulatory but also 
statutory authority as appears in Section 1500, Public Law 346, 
78th Congress, 58 Stat. 300,38 U. S. C. A. § 697. 

The challenged regulation is not retrospective and does not 
violate any vested rights. The appellant has no vested right 
in the continuation of a veteran's training at its institution. 
Prospective application of the regulation, if it is otherwise con¬ 
sistent with law, would not deprive the appellant of vested 
rights any more than would an act of Congress terminating the 
training program or otherwise making specific provision as to 
what amount of tuition the Government would pay for certain 
courses. I,t is plain, of course, that Congress remains free to 
terminate the training program or otherwise specify the means 
by which its purpose shall be accomplished. Only if Congress 
undertook to annul property right vested as a result of train¬ 
ing theretofore given would its attempt fail. So, too, with the 
regulation. 

There is a statement in appellant’s brief (Br. 22) that under 
the Fifth Amendment the challenged regulation would have 
to fall because it sets up an unreasonable, arbitrary, and capri¬ 
cious standard by fixing a date for the classification of schools 
pursuant to which determinations are made as to what shall be 
paid them. Counsel for appellant candidly admit that the 
Fifth Amendment contains no equal protection clause, as in¬ 
deed they must under such decisions as Detroit Bank v. United 
States, 317 U. S. 329,87 L. Ed. 304 ; Currin v. Wallace, 306 U. S. 
1,83 L. Ed. 441; Hirabayashi v. United States, 320 U. S. 81, 87 
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L. Ed. 1774; but they claim there is here a denial of due process. 
As already indicated, the latter could be so only if the regula¬ 
tion annulled fixed rights by retrospective operation. Appel¬ 
lant’s suggestion, if valid, would be equally applicable to any 
attempt by the Congress to specify, for future applicability, the 
terms and conditions under which the training program would 
be continued. The suggestion is insupportable because there 
is nothing in the Constitution that denies to the Congress com¬ 
plete freedom of choice of the means it deems appropriate to 
carry out the training program or of the conditions which it 
may attach to the assumption by the Government of an obli¬ 
gation to pay. Without doing violence to any provision of 
the Constitution, Congress could have provided that the train¬ 
ing be afforded to veterans in institutions of its own creation 
or only in those which it specifically selects. 

There is no arbitrary and discriminatory classification 
amounting to a denial of due process of law in a declaration that 
an institution established after the effective date of the Act, 
June 22, 1944, has no “customary cost of tuition” within the 
meaning of the Act. The date, of course, is not the sole basis 
for classification. There are other elements, one of which is 
whether the institution has an enrollment consisting of a mar 
jority of veterans. The purpose of the regulation was not at all 
to favor one school over another but to prevent overcharges. 
This is made clear by the fact that the regulation does not 
exempt all schools established prior to June 22,1944, from the 
provisions therein made. There is no showing of anything un¬ 
reasonable in fixing the date of the Act as one of the controlling 
factors. Granting that some rule must be laid down for gov¬ 
erning determinations as to what institutions have, and what 
institutions do not have, a “customary cost of tuition,” it seems 
clear that selecting the date of the Act as one of the controlling 
factors constitutes, in part, a reasonable solution to the prob¬ 
lem. What Mr. Justice Holmes said in a dissenting opinion 
in Louisville Gas & Electric Co. v. Coleman, 277 U. S. 32,41,72 
L. Ed. 770, 775 (a case not otherwise in point because it in¬ 
volved State legislation and the Fourteenth Amendment) 
seems particularly appropriate: 
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When a legal distinction is determined, as no one 
doubts that it may be, between night and day, childhood 
and maturity, or any other extremes, a point has to be 
fixed or a line has to be drawn, or gradually picked out 
by successive decisions, to mark where the change takes 
place. Looked at by itself, without regard to the neces¬ 
sity behind it, the line or point seems arbitrary. It 
might as well, or nearly as well, be a little more to one 
side or the other. But when it is seen that a line or 
point there must be, and that there is no mathematical 
or logical way of fixing it precisely, the decision of the 
legislature must be accepted unless we can say that it is 
very wide of any reasonable mark. 

C 

The challenged regulation does not violate the statutory pro¬ 
visions proscribing Federal supervision of training institu¬ 
tions and does not encroach upon the power of the State 

The statute (par. 8, Part VIII, Veterans’ Regulation No. 1 
(a), as amended) prohibits the exercise of any supervision or 
control of any educational or training institution by any de¬ 
partment, agency or officer of the United States. There are 
exceptions but they are not material here. There is no proof 
that appellees have undertaken to supervise the appellant or 
or other training institutions. Appellant’s assertion that 
the challenged regulation violates paragraph 8 is, therefore, 
purely conjectural without any support in the evidence. To 
the extent that the. evidence in the record touches the matter, 
it is contrary to the appellant’s claim. See, in this connection, 
Stirling’s deposition (Jt. App. 66A) and Johnston’s deposition 
(Jt. App. 33A-34A). 

There is no usurpation of State functions in the promulga¬ 
tion by the Administrator of a regulation designed to set up 
standards for determining how much tuition the United States 
will or can pay for training a veteran. Incidental effect, if 
any, does not amount to usurpation or involve the exercise of 
control and supervision. 
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Appellant argues that by the challenged regulation the ap¬ 
pellees would require appellant to violate the statute and regu¬ 
lation of the State of New York by agreeing to fees for veterans 
different from those fixed by the State. As the testimony of 
Dr. Johnston establishes, the State Department of Education 
has never modified its action in fixing rates because of any 
contract which a school has with the Veterans’ Administration. 
As a matter of fact, the attempt of the State of New York 
to fix tuition rates in private trade schools in that State has 
been held unconstitutional in the case of In the Matter of Grow 
System School by the Garford Lab., Inc., Appellant, v. Board 
of Regents of the University of the State of New York, Re¬ 
spondent, 227 App. Div. 122, Advance Sheet Pamphlet No. 588, 
in a decision by the Appellate Division, Supreme Court of 
New York, Third Judicial Department, rendered July 27,1950. 
The State of New York has accepted the decision and on August 
10,1950, the State Department of Education released a notice 
to all private trade schools that the State Department would no 
longer approve or disapprove tuition rates for private trade- 
school courses of study. 


CONCLUSION 

For the reasons stated, it is respectfully submitted that the 
judgment of the court below should be affirmed. 

George Morris Fay, 

United States Attorney. 

Ross O’Donoghue, 

Assistant United States Attorney. 

Joseph M. Howard, 

Assistant United States Attorney, 

Attorneys for Appellees. 

Of Counsel: 

Edward E. Odom, 

Solicitor, Veterans’ Administration. 

David A. Turner, 

Assistant Associate Solicitor, 

Veterans ' Administration. 
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APPELLANT’S REPLY BRIEF. 

Permission to submit this brief was granted by the Court 
on November 8, 1950 during oral argument. 

POINT I. 

IRRESPECTIVE OF RELIEF PRAYED FOR, COURT 
MUST GRANT RELIEF TO WHICH PLEADED FACTS 
ARE ENTITLED. 

The complaint amply pleads facts upon which to predicate 
relief against unauthorized acts of the defendants. 

A reading of the entire complaint reveals pleaded facts 
upon which is predicated a prayer, essentially, for an adjudi¬ 
cation that defendants’ acts are unauthorized, illegal and for 
a restraint against enforcement of the illegal regulation. 

Although the complaint seeks: a preliminary injunction; 
an order withholding effective date of the regulation; re¬ 
straint against requiring a contract from plaintiff; adjudi¬ 
cation that the challenged regulation is unauthorized; and 
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that the defendants be required to make payments in accord¬ 
ance with the Statute (App. 6A, 10A) yet one of the primary 
bases for granting judgment against us was the one item 
requesting a direction that defendants be directed to pay 
according to the Statute. 

It is a well known rule of law that “If appellant has 
stated a cause of action for any relief it is immaterial what 
he designates it or what he has asked in his prayer; the 
Court will grant him the relief to which he is entitled under 
the facts pleaded,’’ Kansas City, St. L. dc C. R. Co. v. Alton 
R. Co., 124 F. 2d 7S0; cf. also Rule 54c Rules of Federal 
Procedure: Cohen v. Randall, 137 F. 2d 441; Schoonover v. 
Schoonover, 172 F. 2d 526. The proposition was succinctly 
stated in Commonwealth Trust Co. V. Reconstruction Fi¬ 
nance Corp., 2S F. Supp. 586. “The real question is whether, 
under the facts disclosed in the complaint, the plaintiff is 
entitled to relief. If he is, the Court can apply the proper 
remedy, * * 


POINT II. 

THE GOVERNMENT IS NOT A NECESSARY OR DE¬ 
SIRABLE PARTY TO THIS SUIT. 

The case of Larson, etc. v. Domestic and Foreign Com¬ 
merce Corp., 337 U. S. 682, reviews those cases deemed to be 
suits against officials in their individual and official capaci¬ 
ties, respectively. It is yet the law as stated in that case on 
page 689 that “Where the officer’s powers are limited by 
statute, his actions beyond those limitations are considered 
individual and not sovereign actions. The officer is not doing 
business which the sovereign has empowered him to do or 
he is doing it in a way which the sovereign has forbidden. 
His actions are ultra vires his authority and therefore may 
be the object of specific relief.” 

The Government is not a necessary or desirable party to 
the action at bar. Appellant has no quarrel with the Gov- 
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ernment—it merely charges that the defendants’ acts are 
apart from their authorized duties. We do not seek (and a 
judgment herein would not have the effect) to alter any con¬ 
tract with the Government—compel payment of any funds 
or fix the liability of the Government to us. A judgment 
here would merely measure the illegality of defendants’ acts 
and would direct them to desist. It would merely adjudge 
that rights established by Statute remain intact—from acts 
running counter thereto. A judgment for appellant would 
not and could not direct or cause payment of Government 
funds. The rights between the contracting parties would 
remain intact as established by Statute. In this connection 
see Lincoln El. Co. v. Knox, 56 F. Supp. 308. 

Contrary to the statement in the decision of the Court 
below (App. p. 14A) present and existing rights are involved 
since at the commencement of the action we had 516 eligible 
and certified veterans enrolled for a two-vear course, who 
had not completed their training with us. 

The decision in the case of Mine Safety Appliances Co. v. 
Eorrestal, 326 V. S. 371, cited by the Court below is not ger¬ 
mane. In that case suit was brought to effect a release of 
#1,500,000 held by the U. S. Treasury which the officials had 
refused to release to the plaintiff because of violation of the 
provisions of the Renegotiation Act. Attempt to cause re¬ 
lease of these specific funds was made under the guise of a 
suit to declare the Act unconstitutional. It was not. in 
essence, as the Supreme Court there stated “a violation of 
any express command of Congress'’ (emphasis added). A 
judgment in that case for plaintiff would have had the direct 
effect of releasing this specific fund to plaintiff and not to 
the U. S. Government. It, in fact, was a dispute between 
plaintiff and the Government over a specific fund. 
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POINT III. 

THE CHALLENGED REGULATION DOES NOT DE¬ 
FINE BUT FLATLY DENIES PAYMENT OF “CUSTOM¬ 
ARY COST OF TUITION.” 

Appellees erroneously argue that we ignore their position 
that the challenged regulation applies only to schools having 
no customary cost of tuition (Br. p. 27) and what “the 
administration did in effect was to modify the definition of 
‘customary cost of tuition’ * * * ” (Br. p. 26). 

The Court below discharged plaintiff-appellant’s argument 
by holding that the administrator has the right to determine 
whether a school has or has not a customary charge (App. 
p. 15A). 

The position of the learned Court below and appellees" 
argument must fall, first because it has been amply demon¬ 
strated that Congress has made clear in the Statute and 
statements by the House Managers of the bill what is meant 
by “customary cost of tuition” (App. p. 31 our Brief pp. 13 
and 14) but more important is the fact that the challenged 
regulation does not define or redefine that term. 

The challenged regulation bluntly states that “effective 
July 1, 1948 contracts will be required when the customary 
charges do not exceed * * * ” (emphasis added). (Appel¬ 
lant’s Ex. 1, App. I p. 26.) It will be observed that this 
regulation prescribes when customary charges will or will 
not be paid. For instance, if a school was organized since 
June 22, 1944 and has an enrollment of 51 civilians out of 
100 students it will receive its customary charge under this 
regulation—however, if its civilian students are 49 and 
veterans total 51, it will not receive its customary charge. 
If the same school was formed prior to June 22, 1944 but 
increased its tuition rate by 25% it will not receive its cus¬ 
tomary charge but if this same school has increased its rate 
less than 25% it will receive its customary cost of tuition, 
with some stated reservations. 
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Thus it is crystal clear that the challenged regulation 
merely states when a school will or will not receive its cus¬ 
tomary charge. It proceeds on an assumption of the exist¬ 
ence of such customary charge but fixes rules for its payment 
or elimination. This, despite the mandatory language of 
Section 5 of the Act (App. I p. 24), which provides for such 
payment uniformly. Justification of this amendment of the 
Statute is attempted on the ground of administrative experi¬ 
ences and expediency. (Appellees’ Br. p. 23.) There is no 
authority in law for the exercise of such power by an Ad¬ 
ministrative Agency. Addison v. Holly Hill Fruit Pro. Inc., 
322 U. S. 607. 

POINT IV. 

THE STATE OF NEW YORK POLICES ITS SCHOOLS 
WITH METICULOUS CARE. 

The case of In the Matter of Grow, etc. v. Board of 
Regents, 277 App. Div. 122, cited by appellees (Br. p. 36) is 
of no moment. The fact remains that as a condition to 
obtaining a license to operate a school in the State of New 
York there must be state approval as to advertising, stand¬ 
ards and methods of instruction, equipment, housing, qual¬ 
ifications of teachers, etc. A violation of these provisions is 
a criminal offense (App. I pp. 28, 29). 

Respectfully submitted, 

BROWER BRILL & GANGEL, 
Attorneys for Appellant. 

Coleman Gangel, 

Joseph E. Brill, 

Of Counsel. 

Local Counsel: 

James P. Parker, 

1010 Vermont Avenue N. W., 

Washington, D. C. 



